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PURCHASERS OF FUNGIBLE GOODS 


MONDAY, MAY 2, 1955 


Unrirep Srares SENATE, 
SUBCOMMITTEE ON Com™Moprry CREDIT CORPORATION, 
CLAIMS OF THE COMMITTEE OF AGRICULTURE AND FORESTRY, 
Washington, dD. C. 

The subcommittee met, at 2:30 p. m., pursuant to call, in room 324, 
Senate Office Building, Senator Spessard L. Holland (chairman of 
the subcommittee) presiding. 

Present: Senators Holland and Williams. 

Senator HoLtuanp. The subcommittee will come to order. 

This hearing is held on S. 23 offered by Mr. Williams, S. 138 offered 
by Mr. Dirksen, S. 493 offered by Mr. Carlson, S. 546 offered by Mr. 
Capehart, S. 624 offered by Mr. Kerr, and H. R. 1831, which I under 
stand is also a similar bill. 

All of the bills just mentioned are offered for inclusion in the record. 

(The bills above referred to are as follows:) 


[S. 23 and 8S. 546, 84th Cong., 1st sess 


BILLS To amend the Commodity Credit Corporation Charter Act in order to relieve innocent 
purchasers of fungible goods converted by warehousemen from claims of the Commodity 
Credit Corporation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Commodity Credit Corporation 
Charter Act, as amended (62 Stat. 1070), is hereby amended by adding at the 
end thereof the following new section: 

“Sec. 19. RELEASE OF INNOCENT PURCHASERS OF CONVERTED Goops.—A buyer in 
the ordinary course of business of fungible goods heretofore or hereafter sold 
and delivered by a warehouseman who was also in the business of buying and 
selling such goods shall take or be deemed to have taken such goods free of any 
claim, existing or hereafter arising, by Commodity Credit Corporation, based on 
the want of authority in the warehouseman to sell such goods, provided the 
buyer purchased such goods for value in good faith and did not know or have 
reason to know of any defect in the warehouseman’s authority to sell such goods.” 


[S. 138, S. 493, S. 624, and H. R. 1831, 84th Cong., 1st sess.] 


BILLS To amend the Commodity Credit Corporation Charter Act in order to relieve 
innocent purchasers of fungible goods converted by warehousemen from claims of the 
Commodity Credit Corporation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Commodity Credit Corporation 
Charter Act, as amended (62 Stat. 1070), is hereby amended by adding at the end 
thereof the following new section: 

“Sec. 19. RELEASE OF INNOCENT PURCHASERS OF CONVERTED Goops.—A buyer in 
the ordinary course of business of fungible goods heretofore or hereafter sold 
and physically delivered by a warehouseman who was also in the business. of 
buying and selling such goods shall take or be deemed to have taken such goods 
free of any claim, existing or hereafter arising, by Commodity Credit Corporation, 
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— 


based on the want of authority in the warehouseman to sell such goods, provided 
the buyer purchased such goods for value in good faith and did not know or have 
reason to know of any defect in the warehouseman’s authority to sell such goods. 


Senator HotLanp. Request was made to the Department of Agri- 
culture for reports on the earliest of these measures which were re- 
ferred to this committee. Reply was received by Senator Ellender, 
chairman of the committee, from Mr. True D. Morse, Acting Secre- 
tary of Agriculture, under date of February 28, 1955, relative to S. 23, 
S. 158, S. 493, S. 546, and S. 624, which were the measures then in pos- 
session of the committee on this subject. 

| offer for the record the report and recommendations as covered 
by this letter of February 28 from Mr. Morse to Senator Ellender. 

(The document referred to is as follows :) 


DePARTMENT OF AGRICULTURE, 
Washington 25, D. C., February 28, 1955. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Auyriculture and Forestry, 
United States Senate. 
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Dear Senaror ELLENDER:This is in reply to your request for reports on 8, 23, 
S. 188. 8S. 4938, S. 546, and S. 624, bills to amend the Commodity Credit Corpora- 
tion Charter Act in order to relieve innocent purchasers of fungible goods con- 
verted by warehousemen from claims of Commodity Credit Corporation. We 
are covering all of the bills in one report in view of their similarity. 

Subject to our comments below with respect to requiring physical delivery of 
the goods to purchasers, this Department recommends the passage of the pro- 
posed legislation. 

In connection with the conversions of Commodity Credit Corporation grain 
and other fungible commodities by warehousemen, which occurred a few years 
ugo, present estimates of the amounts recoverable from the warehousemen and 
their sureties indicate that persons who purchased such grain are subject to 
claims by the Corporation approximating $314 million. The proposed legisla- 
tion would relieve from liability to the Corporation innocent purchasers who 
bought and received delivery of fungible goods in the ordinary course of business 
from warehousemen who were also in the business of buying and selling such 
xoods provided the buyer purchased them for value in good faith and neither 
knew nor had reason to know that the warehousemen had no right to sell such 
goods, This legislation would apply also to any like situations occurring in 
the future. This Department, of course, has taken steps to minimize the possi- 
bility of future occurrences of this type. 

Under the existing rule of court decisions in this country, an owner of fungible 
goods, such as grain, wrongfully sold by a warehouseman can recover from a 
Wholly innocent purchaser of such goods. This rule has been criticized for many 
years by lawyers and judges who have recognized the harshness and inequity 
in forcing an innocent purchaser who buys fungible goods in good faith in the 
normal course of business from a dealer in such goods, to pay for them twice— 
first to the wrongdoing seller and again to the true owner. The critics of the 
rule have pointed out, also, that it disrupts normal trading in grain and other 
fungible goods because a prospective purchaser never knows whether a ware- 
house receipt holder might later assert a claim to the goods he bought. This 
point has become a major problem for grain dealers and the Government alike 
in recent years because of the large scale storage operations of Commodity Credit 
Corporation since World War IT. 

Never before in the history of grain warehousing in this country has a single 
owner had such large quantities of grain stored in so many warehouses in all 
parts of the country for such long periods of time. Although inspections of ware- 
houses are made periodically by Federal and State officials, the only way a 
purchaser can be certain that he is safe in buying grain from a warehouseman 
is to measure the stocks of grain in the warehouse and examine his records of 
outstanding warehouse receipts at the time of each purchase, which obviously is 
an impossible task. 

In recognition of the need for a change in the rule of law in this country, there 
has been proposed for adoption by the Congress of the United States and the 
legislatures of the several States a modern, complete code of laws governing 
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commercial transactions, known as the Uniform Commercial Code. This code 
represents the work of scores of experienced lawyers and judges over a period 
of several years and has been approved by the American Law Institute, the 
National Conference of Commissioners on Uniform State Laws, and the house of 
delegates of the American Bar Association. The Uniform Commercial Code pro 
vides, in subsection (1) of section 7-205, that “A buyer in the ordinary course of 
business of fungible goods sold and delivered by a warehouseman who is also in 
the business of buying and selling such goods takes free of any claim under a 
warehouse receipt even though it has been duly negotiated.” These bills apply 
the principle of the Uniform Commercial Code to fungible commodities of Com- 
modity Credit Corporation. 

The only difference in the 5 bills is that S. 23 and S. 546 do not include the word 
“physically” which appears before the word “delivered” in line 8 of the other 
3 bills. We believe that legislation of this nature which does not expressly re- 
quire physical delivery of the goods to the purchaser might give rise to a ques- 
tion with respect to the rights of Commodity Credit Corporation in relation 
to a purchaser who accepted delivery of warehouse receipts, rather than the 
grain itself, which were issued by the warehousemen at a time when he had 
insufficient grain in store to support such receipts. The comments of the drafters 
of the Uniform Commercial Code indicate that subsection (1) of section T—205 
is intended to apply only to buyers in the ordinary course of business who obtain 
physical delivery of the grain purchased from the warehouseman. The drafters 
pointed out that, “The substantive question at issue is whether in case the ware- 
houseman becomes insolvent the receipt holders shall be able to trace and recover 
grain shipped to and paid for by farmers and other purchasers from the 
elevator.” 

In order to remove any question with respect to the coverage of the legislation 
it is suggested that in any bill reported out by your committee the word “physi- 
cally’ be included after the words “hereafter sold and” and before the word 
“delivered.” The first clause of such bill would then read, “A buyer in the 
ordinary course of business of fungible goods heretofore or hereafter sold and 
physically delivered by a warehouseman * * *,” 

Each of the bills which you have submitted to this Department contains a 
proviso expressly requiring that the buyer must have purchased the goods for 
value and in good faith, withont knowledge of any defect in the warehouseman’s 
authority to sell the goods. The proviso makes clear the class of persons en- 
titled to the benefits of the legislation and appears to place upon any person 
claiming such benefits the burden of asserting and proving his claim as an 
affirmative defense. The purchaser is, of course, in a better position than the 
Government to know the facts with respect to his purchases. 

Enclosed is a statement with exhibits, containing a comprehensive discussion 
of the facts and law with respect to Commodity Credit Corporation claims 
against purchasers of grain and other fungible commodities. 

No increase in the administrative expenses of this Department would result 
from passage of this legislation. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
True D. Morse, Acting Secretary. 


DiscusSION oF Facrs ann LAW Wrru Respect to CLAIMS or ComMmopiry CREDIT 
CORPORATION AGAINST GRAIN PURCHASERS 


As of January 1, 1955, the Department of Agriculture has referred te the 
Department of Justice 268 warehouse shortage cases involving grain and other 
fungible commodities owned by or pledged to Commodity Credit Corporation.’ 


1 Total recoveries in these 268 cases to date amount to upward of $614 million, leaving 
uncollected almost $6% million, based on book value of the missing commodities. Substan 
tial additional sums will be realized from pending bankruptcy and receivership proceedings. 
The aggregate of claims made against warehousemen and their sureties exceeds the book- 
value amount because, wherever the facts warrant, the claims are based on the willful con 
verter’s liability for the highest market value between the date of the conversion and a 
reasonable time after the Corporation received notice of the conversion. All of these 268 
cases, however, do not involve civil claims since in many cases the warehouseman has satis 
fied his civil liability by delivery of commodities or payment for any shortage on load-out, - 
The cases where the warehouseman’s civil liability was satisfied were referred to the Depart 
ment of Justice because they involved possible violations of Federal criminal statutes. 
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Of these 268 cases, in some 37 cases, involving 496 known purchasers,’ the amounts 
which may be recovered from the warehousemen and their sureties are insufficient 
to cover the value of the commodities wrongfully sold by warehousemen. There- 
fore, any further recoveries by the Government must be made from the pur- 
chasers. After giving credit for amounts recovered and anticipated recoveries 
from warehousemen and their sureties, the aggregate potential liability of these 
purchasers is estimated to be $3% million. In 12 of such 37 warehouse cases, 
a total of 56 separate suits against 136 purchaser-defendants have been filed 
by the Department of Justice. The suits involve 13 separate judicial districts. 

The attached exhibit A contains pertinent information with respect to the 
37 warehouse cases in which recoveries from the warehouseman and their sureties 
will be insufficient to cover the Government’s losses and the 4 closed warehouse 
cases in which the claims against purchasers have been settled. 

Exhibit B contains detailed data with respect to the warehouse cases in which 
suits have been filed against purchasers. 

Hxtensive supplementary investigations and time-consuming calculations are 
necessary after cases are referred to the Department of Justice to develop the 
facts necessary to file suits against purchasers. Because of the many sales 
and replacements of stocks by the warehousemen over extended periods of 
time and the interest of receipt holders other than Commodity Credit Corpora- 
tion, these cases usually require the development of complete daily inventory 
information on all shipments and receipts. Since fungible goods, such as grain, 
are stored on a commingled basis, no depositor can trace his ownership to any 
particular goods stored or sold by the warehouseman. ‘Thus, obtaining the 
evidence necessary to prove claims against numerous purchasers and allocating 
liability among them is a complex matter. 

Under the existing law in this country, the holders of warehouse receipts 
issued against fungible goods, such as grain, stored in a warehouse in a common 
mass are coowners of the goods to the extent necessary to satisfy their receipts.* 
Where a warehouseman sells grain belonging to receipt holders they may recover 
from the purchasers the fair market value of the grain, even though such pur 
chasers were innocent of any knowledge that the warehouseman had no right 
to sell the grain." 

If the warehouseman, after selling grain belonging to receipt holders, purchases 
other grain and stores it in the warehouse, the receipt holders become coowners of 
the replacement grain, as well as any previously stored grain remaining in the 
warehouse, to the extent necessary to satisfy their receipts.° The purchasers of 
converted grain from the warehouseman are entitled to be credited with any such 
replacement grain subsequently acquired by the warehouseman* and with the 
amounts of any recoveries by the receipt holders from the warehouseman and his 
surety.’ 


2As shown in exhibit A, in 4 additional warehouse cases which are now closed, the 
claims against purchasers have been settled. In 3 of the 4 cases purchasers contributed 
to the overall settlement made by the warehouseman and his sureties after the filing of suit 
against all, and in the remaining case, the purchaser, after demand, paid the amount of the 
claim made against him by the Department of Justice 

Dowes V. Bikstone, 3 Fed. 19 (D. Minn., 1880); Serton v. Graham, 4 N. W. 1090 
(Iowa, 1880); Goodman y. Northeutt, 13 Pac. 485 (Ore., 1887): Herrick vy. Barnes, 81 
N. W. 526 (Minn., 1900): Hall vy. Pillsbury, 44 N. W. 673 (Minn.. 1890); Kaatner v. 
indrews, 194 N. W. 824 (N. D. 19238) ; Carson State Bank vy. Grant Grain Co., 197 N. W. 
146 (N. D., 1924); Wallace v. State, 183 N. E. 29 (Ind., 1932); Kvame v. Farmers’ 
Cooperative Elevator Co,, 262 N. W. 242 (N. D., 1935). 

‘Some of the cases illustrating this rule are: Hall y. Pillsbury, supra; Carson State 
Bank v. Grant Grain Co., supra; Herrick v. Barnes, supra; Kastner v. Andrews, supra; 
Tobin v. Portland Flouring Mills Co., 68 P. 743 (Ore., 1902) ; Torgerson v. Quinn-Shepherd- 
son, 201 N. W. 615 (Minn,, 1925): Board of Railroad Commissioners v. Hoover Grain Co., 
248 N. W. 275 (N. D., 1983); Mitchell v. Munn Warehouse Co., 86 P. 2d 174 (Idaho, 
1938) ; Kimbell Milling v. Greene, 170 S. W. 2d 191 (Tex., 1943). But ef. Preston v. 
Witherspoon, 9 N, B. 585 (Ind., 1886) (equitable estoppel). With the exception of Preston 
Vv. Witherspoon, supra, the decisions in the foregoing cases are based on the common law 
rule that a purchaser of property from a converter or thief gets no better title than the 
vendor and that the true owner may recover from the purchaser, even though he be inno- 
cent of wrongdoing, either the property or its fair market value at the time and place 
of purchase. Dows Vv. National Pachange Bank, 91 U.S. 618, 637 (1875) ; Bolles Wooden- 
Ware Co, Vv. United States, 106 U. S. 432 (1882): Potter v. United States, 122 Fed. 49 
(Cc. A, 8, 1903); Union Naval Stores Co. v. United States, 202 Fed. 491 (C. A. 5, 1913); 
aff. 240 U. S. 284; Whitehurst v. United States, 272 Fed. 46 (C. A. 4, 1921): First Camden 
National Bank and Trust Co. v. J. R. Watkins Co., 122 F. 24 826 (C. A. 8, 1941): see also 
44 A. L. R. 1326, 80 A, L. R. 615; Restatement, Torts, § 229 


and. 


>Serton v. Graham (4 N. W. 1090 (Iowa, 1880)): Heuther v. McCaull-Dinsmore Co. 
(204 N. W. 614 (N. D., 1925)); State v. Farmers’ Elevator (o. (231 N. W. 725 (N. D.. 
1930) ). 

® Heuther v. McCaull-Dinsmore Co., supra; State v. Farmers’ Elevator Co., supra. 

7 Northern Trust Co. v. Consolidated Elevator Co. (171 N. W. 265, 4 A. L. R. 510 
(Minn., 1919) ). 
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Although the holders of unsatisfied warehouse receipts may recover from inno- 
cent purchasers of their grain, court decisions indicate that the warehouseman’s 
surety, upon payment of his obligations to the receipt holders under the ware- 
houseman’s bond would not be subrogated to their rights against the innocent pur- 
chasers.® The surety would appear to have a right of subrogation, however, 
against a purchaser chargeable with notice of the conversion at the time of his 
purchase.” ; 

Although the law in this country permits receipt holders to recover from pur- 
chasers of goods wrongfully sold by a warehouseman without regard to the 
innocence or guilt of the purchaser, the rule in England, from whom this country 
inherited its common law system, is different. Under the ancient English rule of 
“market overt,” which was embodied in section 22 of the English Sale of Goods 
Act, where goods are sold by a regular dealer in the open market, “the buyer 
acquires a good title to the goods, provided he buys them in good faith and without 
notice of any defect or want of title on the part of the seller.” While the principle 
of market overt has neve been recognized as a part of the common law adopted by 
this country, the American rule has been criticized for many years by lawyers and 
judges who have recognized the harshness and inequity of forcing an innocent pur- 
chaser of goods to pay for them twice—first to a wrongdoing seller and secondly 
to the true owner. The critics of the rule have pointed out, also, that it disrupts 
the normal trading in grain and other fungible goods because a prospective pur- 
chaser never knows whether a warehouse receipt holder might later assert a 
claim to the goods he bought. This point has become a major problem for grain 
dealers and the Government alike in recent years because of the large scale storage 
operations of Commodity Credit Corporation since World War II. Never before 
in the history of grain warehousing in this country has a single owner of grain 
had such large quantities stored in so many warehouses in all parts of the country 
for such long periods of time. Although inspections of warehouses are made 
periodically by Federal and State officials, the only way a purchaser can be certain 
that he is safe in buying grain from a warehouseman is to measure the stocks of 
grain in the warehouse and examine his records of outstanding warehouse receipts 
at the time of each purchase, which obviously is an impossible task. In recogni- 
tion of the need for a change in the rule in this country, the American Law 
Institute and the National Conference of Commissioners on Uniform State Laws, 
in the proposed new Uniform Commercial Code, have provided, in subsection (1) 
of section 7T—205, that— 

“A buyer in the ordinary course of business of fungible goods sold and delivered 
by a warehouseman who is also in the business of buying and selling such goods 
takes free of any claim under a warehouse receipt even though it has been duly 
negotiated.” ”” 

The Uniform Commercial Code extends the same principle to sales of goods 
generally. Subsectons (2) and (3) of section 2-403 provide as follows: 


“(2) Any entrusting of possession of goods to a merchant who deals in goods 


of that kind gives him the power to transfer all rights of the entruster to a 
buyer in the ordinary course of business. 

“(3) ‘Entrusting’ includes any delivery and any acquiescence in retention 
of possession regardless of any condition expressed between the parties to the 
delivery or acquiescence and regardless of whether the procurement of the 
entrusting or the possessor’s disposition of the goods have been such as to be 
larcenous under the criminal law.” 

The Uniform Commercial Code was approved in 1951 by the American Law 
Institute, the National Conference of Commissioners on Uniform State Laws, 





8 Northern Trust Co. v. Consolidated Elevator Co., supra; American Surety Co. vy. Lewis 
State Bank (58 F. 2d 559 (C. A. 5, 1932)). 

® See National Surety Co. v. Arosin (198 F. 605, 609 (C. A. 8, 1912)). 

"The following comment appears on p. 570 in the 1952 Text and Comments Edition of 
the Uniform Commercial Code : 

“1. The typical case covered by subsection (1) is that of the warehouseman-dealer in 
grain, and the substantive question at issue is whether in case the warehouseman becomes 
insolvent the receipt holders shall be able to trace and recover grain shipped to and paid 
for by farmers and other purchasers from the elevator. This was possible under the old 
acts, although courts were eager to find estoppels to prevent it. The practical difficulty 
of tracing fungible grain means that the preservation of this theoretical right adds little 
to the commercial acceptability of negotiable grain receipts, which really circulate on the 
credit of the warehouseman.. Moreover, on default of the warehouseman, the receipt 
holders at least share in whut grain remains, whereas retaking the grain from a good 
faith cash purchaser reduces him completely to the status of general creditor in a situation 
where there was very little he could do to guard against the loss.” 
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and the House of delegates of the American Bar Association.” It has been 
enacted into law in the States of Pennsylvania and New Hampshire and is under 
active study for introduction in a number of other States. The proponents of 
the code advocate its adoption by all of the States as a complete code covering 
all commercial transactions, replacing all existing uniform acts governing com- 
mercial transactions and making numerous modifications in existing law. They 
also advocate that it be enacted by Congress to apply to interstate transactions 
as an early step in obtaining general adoption.” 

The proposed legislation would not relieve a purchaser from liability to the 
Government unless he bought the goods “for value in good faith and did not know 
or have reason to know of any defect in the warehouseman’s authority to sell 
such goods.” Moreover, the goods must have been bought “in the ordinary course 
of business” from a “warehouseman who was also in the business of buying and 
selling such goods.” All rights of the Government against guilty purchasers, as 
well as warehousemen and their sureties, would be left unimpaired. Any pur- 
chaser who knew that the warehouseman had no authority to sell the goods or 
who bought them under circumstances sufficient to cause an honest and prudent 
man to make inquiry, would not be relieved from liability by the proposed 
legislation. 

With relatively few exceptions, the evidence developed in the investigations 
made by this Department does not indicate that the purchasers knew that the 
warehousemen were improperly selling goods belonging to others. In some 
instances it appears that the purchasers bought through brokers and did not 
even know the identity of the seller. 

It is pointed out in the Department’s report, which this statement accompanies, 
that legislation of this nature which does not expressly require physical delivery 
of the goods to the purchaser might give rise to a question with respect to the 
rights of Commodity Credit Corporation in relation to a purchaser who accepted 
delivery of warehouse receipts, rather than the grain itself, which were issued 
by the warehouseman at a time when he had insufficient grain in store to support 
such receipts. The comments of the drafters of the Uniform Commercial Code 
indicate that subsection (1) of section 7-205 is intended to apply only to buyers 
in the ordinary course of business who obtain physical delivery of the grain 
purchased from the warehouseman, As shown in the quotation under footnote 
10 to this statement, the drafters point out that— 

“* * * the substantive question at issue is whether in case the warehouse- 
man becomes insolvent the receipt holders shall be able to trace and recover 
grain shipped to and paid for by farmers and other purchasers from the elevator.” 

In order to remove any question with respect to the coverage of the legislation 
it is suggested that in any bill reported out by your committee the word 
“physically” be included after the words “hereafter sold and” and before the 
word “delivered.” The first Clause of such bill would then read, “A buyer 
in the ordinary course of business of fungible goods heretofore or hereafter 
sold and physically delivered by a warehouseman * * *.” 


"In the foreword to the November 1951 Final Text Edition of the Uniform Commercial 
‘ode. Herbert F. Goodrich, chairman of the editerial board and director of the American 
Law Institute, stated: 

“We think this code represents a very important achievement in American law. Karl 
Llewellyn and Soia Mentschikoff have been the chief reporter and associate reporter, re 
spectively, and they have been aided by many reporters in special subjects. But this code 
is not the product of the reporters. It has been particinated in by scores of lawyers wh-se¢ 
practice lies in particular fields in the commercial world. The conclusions reached. in the 
code therefore represent the consensus of a large number of experienced professional 
people. We think that the changes in the present law herein propesed are in accordance 
with present-day tendencies in growth and that this code is set up to read upon the 
business transactions of today’s commerce, not that of 150 years ago.” 

2 Tn an article in the March 1950 issue of the American Bar Association Journal (36 
A. B. A. J. 179, 254), William A. Schnader, of Philadelphia, Pa., a member of the editorial 
board in charge of drafting and editorial work for the Uniform Commercial Code, wrote 
as follows: 

“While the code has been prepared primarily for introdnetion into the State legisla 
tures, there has been much discussion of the desirability of having it enacted hy Congress 
to apply to interstate transactions. This could be done with a very few modifications of 
the text of the State act, although it is universally conceded that art. 9, Secured Com- 
mercial Transactions, should be omitted from a Federal act. Obviously, should the code 
he enacted by Congress, that step alone will result in greater uniformity in commercial 
law in the United States than has ever heretofore been attained: for today a very large 
part of the Nation’s business is interstate. And if Congress enacts the code to govern all 
interstate commercial transactions, there would be a tremendous incentive for every 
State to write the code into its statutory law without slightest delay. 

“If complee uniformity of law covering all commercial transactions—interstate as well 
as intrastate—could be accomplished with reasonable promptness, there would probably 
be no disagreement that this would constitute one of the greatest achievements in the 
history of American law.” 
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tach of the bills which you have submitted to this Department contains a 
proviso expressly requiring that the buyer must have purchased the goods for 
value and in good faith, without knowledge of any defect in the warehouseman’s 
authority to sell the goods. The proviso makes clear the class of persons 
entitled to the benefits of the legislation and appears to place upon any person 
claiming such benefits the burden of asserting and proving his claim as an 
affirmative defense. The purchaser is, of course, in a better position than the 
Government to know the facts with respect to his purchases 


(The exhibits are on file with the committee. ) 

Senator Hotznanp. There are several statements which have been 
supplied in writing which I will include in the record at this time as 
follows: Statement by Senator Carlson; statement by Senator Cape- 
hart, and such other statements in writing by Members of the Senate 
as may come in prior to the conclusion of the hearing. 

There are also quite a few additional statements in writing which 
have been received and which I offer for the record as follows: State- 
ment of the National Council of Farmer C ooper: atives dated May 

1955; letter from the American Bankers Association, signed by J. 
Giney Brott, dated April 28; statement of the National Grange, dated 
May 2: statement of Federation of Cash Grain Commission Merchants 
Associations by Mr. Ralph Hegman, which will be included in the 
record ; statement of L. A. Laybourn, of the Kansas Grain and Feed 
Dealers Association, Salina, Kans.; letter from L. Blaine Liljenquist, 
Western States Meat Packers Association, Inc., dated April 30; and 
a statement from the American Farm Bureau Federation. All of 
said statements are favorable statements made in support of the enact- 
ment of this legislation. 

(The documents above referred to are as follows:) 


STATEMENT FILED By Hon. FRANK CARLSON, UNITED STATES SENATOR FROM THE 
STATE OF KANSAS 


Mr. Chairman, I appreciate very much the privilege of appearing before this 
committee and urging the approval of my bill, 8. 493, and other bills pending 
before this committee on this same subject. 

The purpose of this bill is to relieve innocent purchasers of grain and other 
fungible goods from civil liability where they are unable to make restitution to 
the rightful owner. 

This bill, if enacted into law, would permit the accused person to show he 
was innocent and he had no knowledge of any fraudulent transactions or any 
illegal transactions. 

The Department of Agriculture recommends adoption of this legislation . 

I note in a letter addressed to Hon. Clifford R. Hope, dated June 18, 1954, 
then chairman, Committee on Agriculture, signed by True D. Morse, Under Se« 
retary of the Department of Agriculture, this significant statement: 

“Although inspections of warehouses are made periodically by Federal and 
State officials, the only way a purchaser can be certain that he is safe in buy- 
ing grain from a warehouseman is to measure the stocks of grain in the ware- 
house and examine his records of outstanding warehouse receipts at the time 
of each purchase, which obviously is an impossible task.” 

Another statement in the letter pinpoints the injustice of the court rule, viz: 

“Under the existing rule of court decisions in this country, an owner of 
fungible goods, such as grain, wrongfully sold by a warehouseman can recover 
from a wholly innocent purchaser of such goods. This rule has been criticized 
for many years by lawyers and judges who have recognized the harshness and 
inequity in forcilig an innocent purchaser who buys fungible goeds in good faith 
in the normal course of business from a dealer in such goods, to pay for them 
twice—first to the wrongdoing seller and again to the true owner. The critics 
of the rule have pointed out, also, that it disrupts normal trading in grain and 
other fungile goods because a prospective purchaser never knows whether a 
warehouse receipt holder might later assert a claim to the goods he bought. 
This point has become a major problem for grain dealers and the Government 
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alike in recent years because of the large-scale storage operations of Commodity 
Credit Corporation since World War II.” 

I think it is important that this legislation be approved for the reason that 
under existing rule of court decisions in this country, an owner of fungible 
goods such as grain, wrongly sold by a warehouseman can recover from a wholly 
innocent purchaser of such goods. 

An innocent purchaser who has bought fungible goods in good faith can 
in the normal course of business be required to pay twice for such goods. 
Under existing court decisions, he could be required to pay first to the wrong- 
doing seller from whom he bought and second to the owner who claims owner- 
ship of the goods 

In other words, there is no practical way for the purchaser of goods to 
protect himself against such a contingency. Under the normal operations of 
buying, selling and storing grain by warehousemen, grain is usually, if not 
always, on a comingled basis. It is impossible under these circumstances 
to identify grain stored by an individual. Once this grain is mixed with other 
grains, the individual has lost the identity of his own grain, but he is entitled 
to receive grain in return of equal weight and equal official grade. 

During the past few months I have received many letters from innocent 
purchasers of grain that now have suits pending against them for huge amounts, 
brought by the Commodity Credit Corporation under the present rule of law, 
and have little chance to escape judgment. 

Some time ago I received a letter from Frank A. Theis, president of Simonds, 
Shields, Theis Grain Co. of Kansas City, Mo., and also president of the Ter- 
minal Elevator Grain Merchants Association of the United States and director 
of the National Grain Trade Council, calling my attention to a statement he 
filed before the House Committee on Agriculture on this subject. I would 
remind the Senate committee of this statement. 

On April 18 I received a letter from Mr. 8. Dean Evans, Sr., of Hutchinson, 
Kans., president of the Kansas Grain and Feed Dealers Association, in which 
he urges support of this legislation and states in part: 

“As president of the Kansas Grain & Feed Dealers Association, I have of late 
restricted some members who otherwise would have written you or other Senators 
usking favorable Senate action on this legislation. I have felt that, perhaps, 
the trade should not flood you with letters, realizing the tremendous pressure 
you have on other matters which are of equal or eyen greater importance and 
not wishing to needlessly burden you with the duty of responding to this cor 
respondence. I do know that many members of our association are extremely 
interested in this legislation and are convinced that its passage is necessary for 
the protection of the grain trade and to the proper continuation of the farm price 
support program. I also know that the National Grain Trade Association, 
through their secretaries in Washington, are active in soliciting support of this 
proposed legislation.” 

Mr. Chairman, this legislation is of vital importance to the grain trade and 

producers of grain in general, and I sincerely urge its early approval. 


STATEMENT FILED sy Hon. Homer BE. CAPEHART, UNITED STATES SENATOR FROM THE 
STATE OF INDIANA 


I am very interested in S. 546 and very anxious to have your subcommittee 
favorably report this bill out as soon as possible. 

It is my understanding that this bill has passed the House, and the Department 
of Agriculture has reported favorably on my bill. 


STATEMENT FILep BY HOMER L. BRINKLEY, EXECUTIVE VICE PRESIDENT, NATIONAL 
CoUNCIL OF FARMER COOPERATIVES 


We support the purpose and principle of legislation to protect from liability to 
the Commodity Credit Corporation innocent purchasers who have taken physical 
delivery of fungible goods converted by warehousemen. 

Rigid financial and facility qualifications are required of warehousemen by 
Commodity Credit Corporation before their approval for handling its commodities. 
Likewise, rigid inspection and auditing services are maintained by Commodity 
Credit corporation over stocks in storage in approved warehouses. Purchasers 
have accepted physical delivery of commodities purchased from such warehouses 
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at face value and with less business risk because of the approval by the Govern 
ment of such handlers. 

The grades of bulk fungible commodities are standardized and most trans 
actions are consummated quickly in a freely functioning market by wire and 
phone, based on established standards and trade reports on handlers. There 
would be no looking behind an offer to sell made by a hitherto reputable firm. 
rypical transactions are handled from the Corn Belt to west-east coasts, or from 
the Wheat Belt to the eastern mills and gulf ports, and are predicated on the 
integrity of members of the trade. 

The larger supplies of Commodity Credit stocks of certain commodities so 
dominate the holdings in storage that practically every handler has at harvest 
season a major portion of his space occupied by Government-owned commodities 
‘There have been and there continue to be times when Government holdings plus 
stocks held on farms have made a shortage of free market offerings available for 
normal trading requirements. 

In the grain trade, fungible stocks are commingled Government-owned, farmer- 
owned, and handler-owned. Deliveries are made from commingled stocks against 
sales for Government producer, or handler account. The requirement and prac- 
tice is that the warehouseman be ready to deliver against warehouse receipts in 
Government, trader, or producer hands. It is anologous to the deposits pooled 
by patrons of a bank. The problem arises when the warehouseman is unable 
to deliver on presentation of a warehouse receipt. In other words, he has sold 
for his own account, stored, pooled stocks without replacing the volume called 
for in outstanding warehouse receipts; and when the receipts are surrendered 
together with a loading-out order, the warehouseman is unable to fill the order. 

Recovery from innocent purchasers of converted fungible stocks is presently 
pursued under State statutes. However, it is our understanding that a new 
uniform commercial code, approved by the house of delegates of the American 
Rar Association, the National Conference of Commissioners on Uniform State 
Laws, and the American Law Institute, is proposed for enactment State by State, 
to cure, among others, this recognized inequity in the law which is disrupting 
the handling of fungible private stocks, as well as fungible Government stocks in 
interstate commerce. 

Approval of this bill at the Federal level will do much to promote uniformity 
and free movement of fungible goods in domestic and foreign trade, and eneour- 
age State laws which will do the same for intrastate trade. 

The law will not free noninnocent purchasers from their liability. It will place 
the responsibility in the case of innocent purchasers on the warehouse and its 
bondsmen. The warehouse responsibility will be according to the type of busi- 
ness organization it is—-whether individual proprietorship, partnership, mutual 
corporation, or stock corporation. 

The Commodity Credit Corporation, though enjoying special protection as a 
Government agency, federally incorporated, has moved under State laws and 
courts to recover claims against innocent purchasers of converted Government 
fungible stocks as first claimant. Under the proposed law, CCC would present its 
claim to the warehouse, its bondsmen, and financial backers, according to their 
legal liability. 

The national council has, among its members, several innocent purchasers of 
fungible goods from defaulting warehouses in which Government stocks were 
stored, who seek the relief provided in the legislation here proposed. 


THE AMERICAN BANKERS ASSOCIATION, 
Washington, D. C., April 28, 1955. 
Hon. Spessarp L. HOLLAND, 
United States Senate, Washington, D. C. 

DreAR SENATOR HOLLAND: We are advised that the subcommittee of the Com 
mittee on Agriculture and Forestry, of which you are chairman, will hold a hear- 
ing on May 2 on H. R. 1851 and other bills which are designed to relieve inno- 
cent purchasers of fungible goods converted by warehousemen from claims of the 
Commodity Credit Corporation. 

The American Bankers Association has given consideration to H. R. 1831 and 
believes it to be constructive legislation. The association would like to go on 
record in support of enactment of this bill and hopes that it will receive favorable 
consideration by your committee. 

Yours sincerely, 
J. OLNEY Brotr, General Counsel. 
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STATEMENT FILep By JosepH O. PARKER, CONSULTANT TO THE NATIONAL GRANGE 


My name is Joseph O. Parker, and I am appearing for the National Grange. 

The National Grange appreciates the invitation to present its views on the 
several bills which would relieve innocent purchasers of grain or other fungible 
commodities converted by warehousemen from claims of the Commodity Credit 
Corporation. 

The Grange favors the passage of this bill. 

The rather widespread conversions of Government-owned grain which were 
brought to light, in part at least, as a result of investigations by this committee 
has also served to point up a problem which unless corrected could seriously 
disrupt normal trade and increase the cost of marketing wheat and other fungible 
commodities. 

Under existing principles of law, innocent purchasers of grain converted by a 
warehouseman are liable for the value of the grain and may be compelled to pay 
a second time because a thief or a converter of goods may not pass good title 
even to innocent purchasers. With the Commodity Credit Corporation such a 
dominant factor in the ownership and storing of grains throughout the Nation 
and with buyers now aware of the dangers involved, the more prudent buyers 
are likely to refuse to purchase wheat and other grain except from carefully 
selected sellers having strong credit ratings and even then they may require 
sellers to furnish bonds to indemnify them against claims of the Government. 
The adverse effects which this would have upon our grain marketing system are 
readily apparent. 

The pending measure which is designed to protect innocent purchasers from 
having to pay a second time for grain purchased in the event it developed that 
the grain had been converted by a warehouseman seems to be surrounded with 
adequate safeguards to protect the Government interest. It requires (1) that 
the buyer must have purchased the grain in the ordinary course of business from 
a warehouseman who is also engaged in the business of buying and selling grain 
as well as warehousing the grain; (2) that the buyer must have taken physical 
delivery of the commodity; (3) that the buyer must have purchased the com- 
modity for value, in good faith, and with no actual knowledge or reason to know 
of any lack of authority on the part of the warehouseman to sell the commodity. 

With these safeguards, the Grange believes that the bill will enable the Govern- 
ment to adequately protect its interests and at the same time avoid the necessity 
of the Government holding innocent citizens responsible for the wrongdoing of 
others. 









































STATEMENT FILEp BY RALPH HEGMAN, SECRETARY-TREASURER, FEDERATION OF 
CASH GRAIN COMMISSION MERCHANTS ASSOCIATIONS, MINNEAPOLIS, MINN, 







My name is Ralph Hegman, and I am secretary-treasurer of the Federation 
of Cash Grain Commission Merchants Associations. I live in Minneapolis, Minn., 
where I have for many years been engaged in the cash grain commission business. 
Our federation represents some 200 commission firms in the principal grain 
markets of the country. 

Commission men are located in the principal terminal and subterminal markets 
of the Nation, handling grain for sale or storage on consignment from country 
shippers, or buying and selling grain as merchandisers in the open market. Many 
thousands of carloads of grain pass through the hands of commission men each 
year. 

Historically, and before the Federal Government became the largest owner of 
srain in storage, the commission men had little experience with converted grain. 
Our occasional experience was limited principally to carlots of grain on which 
there had been filed a delayed thresherman’s lien or labor lien, and where the 
moral integrity of the warehouseman was not in question. Also, prior to the time 
the Commodity Credit Corporation became the largest single owner of grain, 
mnortgaged grain in warehouses was a matter of county record. 

Commission firms do not commonly own storage facilities or processing plants, 
yet they handle a tremendous tonnage of grain, on small carlot fees. Their 
financial strength often is not sufficient to pay a second time for any grain they 
buy and sell. Even as to grain which they merely handle on a commission fee, 
there is now the threat of financial suits by Government against them even 
when they act only as agents. Over the years they have seen their expected 
annual volume of business shrink steadily as more and more grain, which used 
to pass through the commission firms, goes into Government hands in the coun- 
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try and bypasses the terminal commission firms. If to this disastrous lack of 
volume we must now add the threat of recovery suits by Government against us as 
innocent buyers and handlers, then the commission business, as a small business 
of the Nation, must be looked at again in the light of its opportunity for reason- 
uble livelihood. 

We respectfully urge this subcommittee to report favorably on H. R. 1831 or 
other legislation of the same wording, and provide for the innocent purchaser of 
Cjovernment grain an equitable defense. 


STATEMENT FILED by L. A. LAYBOURN, SECRETARY OF THE LEGISLATIVE COM MITTEF, 
KANSAS GRAIN AND FEED DEALERS ASSOCIATION, SALINA, KANS. 


My name is L. A. Laybourn and I reside at Salina, Kans, I am a partner in 
the firm of Simpson, Laybourn, Miller & Stark, which operates a general grain 
business. My appearance before this committee today is as secretary of the 
legislative committee of the Kansas Grain & Feed Dealers Association, a trade 
organization with approximately 550 members. Members of this association 
fairly represent a cross section of the country grain elevator operators of Kansas, 
and, therefore, represent various forms of ownership; that is, individuals, part- 
nerships, corporations, and cooperative marketing associations. This trade asso- 
ciation has been in existence since 1896. Its principal office is maintained at 
901 Wiley Building, Hutchinson, Kans. 

My statement is intended to acquaint the members of this committee with the 
marketing functions performed by country grain elevator operators in the com- 
munity or trade area surrounding the elevator location. Also, to describe the 
interest which the country grain elevator operator has in the proposed legislation 
now being considered by the S4th Congress concerning proposed amendments 
to the Commodity Credit Corporation’s charter relating to an innocent purchaser 
of fungible commodities owned by the Commodity Credit Corporation. My state- 
ment will discuss the probable effect upon the functions performed by the coun- 
try grain elevator and other segments of the grain trade if the proposed legisla 
tion should not receive favorable action by the Congress. 

The country grain elevator is the primary nerve center which intimately 
reflects, at the farm level, changing values for commodities as determined by 
the activities of subterminal and terminal operators, exporters, millers, and 
other buyers. The country grain elevator is the facility through which the 
farmer markets his grains, seeds, and beans. It is said that there are approvxi- 
mately 15,000 country grain elevators in the various States of the Nation. These 
country grain elevators vary in age, size, and grain merchandising and storing 
capabilities. 

Historically, the country grain elevator came into being with the development 
of rail transportation throughout the country. The ownership of these country 
crain elevators is as varied as is their age and size. Some are owned and oper 
ated by individual citizens, some are owned and operated as partnerships, some 
are owned and operated by corporations whose stock is held, for the most part, 
locally among individuals who are either farmers or are interested in farm 
operations. Some are owned and operated as cooperative marketing associations 
or corporations, in which ownership is held by farmers or individuals engaged 
in the production of agricultural commodities, and some are owned and operated 
as line elevators. 

The marketing function of each country grain elevator, regardless of its age, 
size, or character, reflects and provides a currently competitive market for the 
grain, seed, or beans produced by the farmers who operate in the nearby areas 
of production. The farmer’s need for such a market for his products; and the 
orderly physical movement of these products into marketing channels, together 
with the development of railroads, highways, and waterways, has produced the 
widespread grain elevator network which today exists in this country and is 
such an important part of the marketing system. This network of country 
grain elevators developed and spread under unrestrictive and highly competitive 
conditions in accordance with the farmer’s needs, 

Until recent years, storage of grain and other fungible commodities in conutry 
grain elevators represented only a minor part of the total business of the grain 
elevator, both in volume and value; the business for the most part being con- 
ducted by purchasing grain from farmers and subsequently disposing of -the 
grain by sale or other wise starting its movement to market. Now, storage of 
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grain at the country grain elevator level has become equal in importance with 


the function of grain merchandising. 

For many years back, farmers and farm organizations, and for the most part 
their Representatives in Congress, have worked for the idea of stability in agri- 
cultural prices and for the idea of equality as between agriculture and industry. 
Realization and acceptance of the idea of such price stability for farm products 
has resulted in the agricultural price-support program now in effect. The 
country grain elevator, inasmuch as it is the first segment of the grain trade 
which deals with the farmer’s products, has been used as an important instru- 
ment through which the various phases of the agricultural price-support program 
could be begun. The fine spirit of cooperation of this important segment of the 
grain trade with Commodity Credit Corporation in carrying out its part of the 
agricultural price-support program is well known and a matter of record. In 
turn, Commodity Credit Corporation has from time to time renegotiated the level 
of compensation which it determines is fair payment in return for the cooperation 
and services rendered by the country grain elevator operators in carrying out 
their part of the price-support program. 

it is well known that the agricultural price-support program has resulted 
in stockpiling at the country grain elevator level, as well as at other levels of 
storage within the grain trade. The development and improvement in harvesting 
machinery and methods have changed the pattern of grain movement to market 
over the years. The harvest period has been shortened, necessitating the 
country grain elevator operators to increase the size of their grain storage 
structures and the efficiency of their handling equipment so that the tremendous 
rush of grain from farm fields to market can be handled without undue delay 
or congestion. As an example, the Kansas State grain inspection department’s 
statistics show that licensed grain storage and handling capacities in the State 
of Kansas have increased from approximately 90 million bushels in the year 
1948, to approximately 240 million bushels at the present time. Percentagewise, 
much of the increase in this storage space has been at the country grain elevator 
level. 

The country grain elevator operator no longer is merely the first handler 
and merchandiser in the process of buying, selling, and shipping grain, and 
starting its movement into marketing channels. Instead, he has now become 
an even more important part of the grain marketing machinery, in that, in 
carrying out his part in the agricultural price-support program he has taken on 
much greater responsibilities as a warehouseman in addition to his buying, 
selling, and shipping endeavors. He is still the primary receiver of grain in 
the chain of grain merchandising and movement as required by the responsibil- 
ities to his farmer customers, and in addition he is also in the grain warehousing 
business with its added responsibilities, both to the instrumentality which 
licenses his operation and to Commodity Credit Corporation with whom he has 
entered into a uniform grain storage agreement. 

As a country grain elevator operator mainly concerned with grain merchan- 
dising he had always faced the usual business risks, such as the risks of loss 
which might result from fire and windstorm, deterioration of grain while held 
in storage, damage to grain and shortage in its weight while in storage and in 
transit, and even the risk of loss which very infrequently might result from 
failure of the seller’s title, if he had unwittingly purchased grain which was 
mortgaged, stolen, or converted and subsequently sold to him by the mortgagee, 
thief, and converter. These risks had always been considered normal business 
risks and had been taken in stride by the country grain elevator operator and 
were usually satisfactorily covered by his handling margin. 

Recently, however, it seems that, in a number of cases, country grain elevator 
warehousemen and other warehousemen were being charged with shortages in 
the quantities of grain over and beyond the allowances usually made for normal 
shrink, and that in such cases the warehousemen had defaulted in their re- 
sponsibilities, in that it was alleged they had committed acts of conversion of 
Commodity Credit Corporation owned commodities to the warehouse operator's 
own use. As compared to the total number of country grain elevator operators 
throughout the various States of the Nation, the number of such grain operators 
who were accused of defaulting was small. As compared to the total volume of 
grain handled by the country grain elevator operators for the account of 
Commodity Credit Corporation and others, the percentage of volume of such 
alleged grain conversions was small. 

I understand that many such eases originating several years back are still 
pending against these warehousemen and their bondsmen, Only during the past 
few months has the grain trade generally begun to realize all of the implications 
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of these suits. As a result there has been a great deal of discussion throughout 
the grain trade concerning the effect which lack of full recovery in such suits 
could have upon the operating policies of grain buyers, merchandisers, ter- 
minals, exporters, and millers. It is now more widely understood that if, in 
the case of fungible commodities, the rule of law is applicable which extends 
responsibility for restitution and payment a second time by a buyer who inno- 
cently purchased from a conyerter, then the various segments of the trade would 
necessarily be forced to take into account the added risk which they would be 
assuming when they handled grain shipped by country grain elevator operators 
and forwarded it into domestic channels for consumption or foreign trade. It 
now appears certain that if these processes of law are applied to innocent pur- 
chasers beyond the alleged converter of Commodity Credit Corporation grain 
and his bondsman, the historical narrow margin upon which the entire trade 
operates must be reviewed and changed to compensate for the risks which the 
trade would be assuming in handling grain into channels of domestic consump- 
tion and foreign trade. A sober and objective study of this matter leads one 
to conclude that an increased charge for the added risk could not be passed on 
to the consumer or foreign buyer, but, instead, would be reflected by a lower 
market price at the country grain elevator level which, in turn, would lower 
the farmer’s income. The entire grain trade would then face a decision as to 
what amount should be charged for this added risk. 

Commodity Credit Corporation is a sovereign power of the people, dedicated 
to the purpose of maintaining some semblance of equity between agriculture 
and industry. Apparently it is required under the terms of its charter and the 
law of the land to prosecute not only the thief and defaulter and converter of 
Commodity Credit Corporation’s goods, as well as his bondsmen, but also to 
carry that prosecution on and on and on until its claim is satisfied, even though 
insolvency of country grain elevators, grain merchandisers, terminals, mills, 
and other processors is the end result; and even though the farm price-support 
program itself might be adversely affected. This result would indeed be one 
which of itself might drive useful, long-experienced, and needed members of 
the grain industry away from the business, deprive the business of many who 
are now willing to invest their capital to accomplish the expansion needed ifi 
the private trade to keep pace with agricultural production advances and to 
purchase, handle, and store the vast crops produced by the farmers of this 
country. 

Commodity Credit Corporation, while it exercises the responsibilities of sov- 
ereignty on the one hand, also should be enabled to avoid serious damage to 
the elements and segments of the grain trade which it uses to effect its purposes. 
Otherwise, Commodity Credit Corporation would find it necessary to set up 
its own independent grain-handling machinery for marketing functions. By the 
terms of its charter, it is required to use the existing areas of the grain busi- 
ness and marketing mechanism. However, under its charter it surely was 
not intended that such use should have the effect of destroying or disrupting 
any of the usual and customary operations of the private grain trade. Com- 
modity Credit Corporation did not seek or intend such a result. The Department 
of Agriculture indicates that it does not feel that such a result would be morally 
right. 

It is not my purpose in any way to try to excuse any warehouseman who 
is guilty of conversion of Commodity Credit Corporation’s grain. Nor do I 
want to excuse any subsequent purchaser of such converted grain who is guilty 
of collusion or who has acted as a fence in disposing of such grain. But I 
wonder how real and how large the actual sums of money involved will be 
when Commodity Credit Corporation has recovered from the assets of the 
warehouseman and from his bondsman, If the proposed legislation is approved 
by the 84th Congress the result will be to limit Commodity Credit Corporation's 
recovery from a subsequent purchaser only if that purchaser is able to establish 
by proof that in purchasing the grain from the converter he did so acting in good 
faith and was innocent of any wrongdoing or knowledge thereof. 

How real and how large these ultimate Commodity Credit Corporation losses 
might be if recovery was pressed beyond the warehouseman and his bondsman 
would be more apparent if an examination of Commodity Credit Corporation’s 
chances of recovery and cost of recovery could accurately be made, and if full 
consideration were given not only to the amount of money involved but also 
the amount of money which would be involved in totaling the far-reaching effects 
of this policy on the grain trade and the farmers throughout the Nation. ‘These 
things can only be estimated, but some generalization can properly be made. 
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It will, of course, be necessary for the Government to go to great lengths and in- 
cur very substantial expense solely in the matter of investigation and prepara- 
tion for the lawsuits. In addition to such costs are still to be added the costs 
of trials and appeais. Inquiry leads me to believe that in many Cases legal dif- 
ficulties may exist in the matter of establishing the facts which will be neces- 
sary to establish in tracing and identifying Commodity Credit Corporation’s 
grain through the hands of the purchasers. Insolvencies will result and these will 
affect the amounts recoverable. I am told that other legal defenses against Com- 
modity Credit Corporation may be advanced and proven by defendants in certain 
cases, lessening or eliminating recovery in those cases. It seems that the total 
actual monetary benefit which could be realized by the Federal Government from 
recoveries from innocent purchasers cannot be accurately determined at this 
time. Against this indeterminate profit figure must be balanced the possible and 
indirect loss to the agricultural price-support program. 

Innocent purchasers should not be subjected to the rule of caveat emptor in all 
its harsh applications, in a situation where the Government has participated with 
them in an activity designed to promote the welfare of agriculture. It may be true 
that the Government has a legal right to press for recovery from innocent pur- 
chasers under these circumstances, but I wonder if the Government is really 
willing to use such a power which it may possess, to the injury and detriment of 
its innocent citizens, who have, by the very nature of their business and its use 
as a means of effecting the agricultural price-support program, been drawn into 
the very situation which now imperils their business existence, without fault on 
their part. 

It is my personal feeling, and the feeling of the responsible and sound members 
of the grain trade with whom I have discussed this problem both at the country 
grain elevator level and at other levels, that the legislation now before this com- 
mittee for consideration, which would only grant the purchaser a right to be heard 
and given a chance to prove his innocence before being found guilty, should be 
enacted by the Congress. 































WESTERN STATES MEAT PACKERS ASSOCIATION, INC., 
Washington, D. C., April 30, 1955. 





SENATOR SpPEsSSARD L. HOLLAND, Chairman, 
Senate Agriculture Subcommittee, 
Senate Office Building, Washington 25, D. C. 

My Dear SENATOR HOLLAND: We are pleased that you and your subcommittee 
will begin hearings on Congressman Poage’s bill H. R. 1831, passed by the House 
on March 29, and on similar Senate bills which would give protection to innocent 
purchasers of converted goods. 

A member of the Western States Meat Packers Association, Inc., located in Los 
Angeles, Calif., was one of many purchasers of grain converted by warehousemen 
from stocks owned by the Commodity Credit Corporation. 

This meat packer, like many others in the West, in order to obtain an adequate 
supply of high quality livestock for slaughter, engages in livestock feeding opera- 
tions. Although this company purchased the grain in question in good faith, and 
paid full value, and had no reason to know of any defect in the warehousemen’s 
authority to sell such goods, the Justice Department under authorizing statutes is 
asking the company for reimbursement of the Government’s loss. 

We believe it is inequitable to allow the Government to penalize innocent pur- 
chasers in this manner and corrective legislation appears to be the only means 
of preventing these unjust actions. 

Accordingly, we urge the Senate to support H. R. 1831 in order to give pur- 
chasers protection against Commodity Credit Corporation claims for liability for 
such conversion in those instances where purchasers are clearly innocent of col- 
lusion or other wrongful action. 

Respectfully yours, 
























L. BLAINE LILJENQUTST. 






STATEMENT FILep By FRANK K. Woo.ey, Lecistativir COUNSEL, AMERICAN Farm 
BUREAU FEDERATION 












The American Farm Bureau Federation wishes to submit this statement 
concerning proposed legislation to amend the Commodity Credit Corporation 
Charter Act in order to protect innocent purchasers of fungible-goods from 
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claims of the Commodity Credit Corporation. It is understood that H. R. 1831 
which was passed by the House of Representatives and several Senate bills— 
including, among others, S. 23, S. 188, S. 498, S. 546, and S. 624—are being 
considered by this committee. 

A large number of suits have been filed in the last year against purchasers 
of grain, including small dealers, operators of feed stores and farmers in which 
the Government is seeking to recover the value of grain purchased by them in 
good faith for value and in the usual course of business. After the grain had 
been purchased and paid for, the Government discovered that the grain belonged 
to Commodity Credit Corporation because the warehousemen who originally 
sold the grain had an inventory shortage at the time when it was sold. 

We understand that under the existing law such purchasers are liable to the 
Government for the value of the grain. The harshness of this rule is apparent 
to anyone who is familiar with the usual methods by which grain is handled, 
pought, and sold. 

In view of the large storage operations of Commodity Credit Corporation, 
there is hardly a commercial grain warehouse in the country that does not, at 
one time or another, have substantial quantities of grain in store, owned by 
Commodity Credit Corporation. Farmers, feed dealers, processors, and other 
users of grain could never be certain under the present state of the law that 
they were not exposing themselves to a double payment any time they bought 
grain from a warehouseman or from any other dealer in the open market. 

In order to protect themselves from having to pay twice, first to the seller, 
and second, to the Commodity Credit Corporation—grain buyers would have 
to confine themselves to purchase of grain offered for sale by the Commodity 
Credit Corporation itself or grain offered for sale by one of the large grain 
companies whose financial stability is such that there could be no question of 
their ability to satisfy any possible claim which the Government might have. 
If this procedure were adopted, it would have disastrous effects on the market- 
ing of grain in this country. Small grain dealers and the smaller warehousemen 
would be driven from business and only the Government and the larger grain 
firms and warehousemen would remain. 

Passage of the bill will assist in preserving competition in the grain trade 
and will be a stabilizing factor in the marketing of grain. This will benefit not 
only the many small dealers and handlers of grain in this country but also of 
growers and users of grain. Farmers of America have an important interest 
in the passage of this legislation. 


Senator Hotianp. The first witness is Mr. Robert L. Farrington, 


general counsel of the United States Department of Agriculture. 
Mr. Farrington. 


STATEMENT OF ROBERT L. FARRINGTON, GENERAL COUNSEL, 
UNITED STATES DEPARMENT OF AGRICULTURE 


Mr. Farrtneton. Thank you, Mr. Chairman. I have a prepared 
statement which I might read. 

Mr. Chairman and members of the committee, I appreciate the 
opportunity to appear before your committee to discuss H. R. 1831, 
which was maa = the House of Representatives on March 29, 1955. 

The bill is identical to several Senate bills on which the Department 
reported to this committee by letter from Acting Secretary Morse, 
dated February 28, 1955. 

As indicated in that report, the Department favors passage of the 
legislation. 

he purpose of the legislation is to correct an inequitable situation 
that has developed with respect to persons who in good faith pur- 
chased fungible commodities, particularly grain, from warehousemen 
without any reason to believe that the commodities were owned by 
Commodity Credit Corporation. 
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Senator Hontianp. Will you explain for the record what fungible 
commodities, as referred to in your statement and in the act, consist 
of? 

Mr. Farrincron. They mean those commodities which are ordi- 
narily intermingled with other commodities of like kind and quality, 
and it is impossible to identify them separately as you would a bale 
of cotton. 

Senator HoLtianp. Proceed. 

Mr. Farrrneron. Under the present law in this country a buyer 
of fungible goods from a warehouseman is subject to liability to de- 
positors if the warehouseman’s stocks were insufficient to make the 
sale and at the same time satisfy outstanding warehouse receipts. 
The purchaser’s innocence and good faith, and the fact that he bought 
Seam a warehouseman who was in the business of buying and selling 
such goods, are not legal defenses against claims of depositors who 
were injured by the warehouseman’s act of selling their grain. 

The usual situation in which such claims are ‘asserted against an 
innocent purchaser is one in which the warehouseman has become in- 
solvent and is unable to satisfy the claims of depositors. The pro- 
posed legislation would relieve an honest and prudent purchaser of 
fungible goods on which Commodity Credit Corporation held ware- 
house receipts from having to pay twice—first to the irresponsible 
seller, who is now insolvent, and second to ¢ ‘ommodity Credit Corpora- 
tion. 

H. R. 1831, as passed by the House, would amend the Commodity 
Credit Corporation Charter Act by adding a new section as follows: 

A buyer in the ordinary course of business of fungible goods heretofore or 
hereafter sold and physically delivered by a warehouseman who was also in the 
business of buying and selling such goods shall take or be deemed to have taken 
such goods free of any claim, existing or hereafter arising, by Commodity Credit 
Corporation, based on the want of authority in the warehouseman to sell such 
goods, provided the buyer purchased such goods for value in good faith and did 
not know or have reason to know of any defect in the warehouseman’s authority 
to sell such goods. 

In England, under what is technically called the “market overt” 
rule, purchasers of goods in good faith and in the ordinary course of 
business from regula ar dealers in open, public, and legally constituted 
markets, are not liable to persons asserting ownership of the goods. 
Although we inherited our principles of common law from England, 
the “market overt” rule historically has not been followed in the courts 
of this country. Instead, our courts have applied the principle of 
“caveat emptor”—*“let the buyer beware.’ 

The harshness of the rule followed in this country has been recog- 
nized by leading members of the legal profession. A provision simi- 
lar in principle and legal effect to that proposed in the bill before 
this committee is included in a Uniform Commercial Code which has 
been proposed for adoption by the Congress and by the legislatures 
of the several States. The proposed code has been approved by the 
American Law Institute, the National Conference of Commissioners 
on Uniform State Laws, and the House of Delegates of the American 
Bar Association. The code has already been adopted in two. States 
and has been introduced or is under active study in a number of other 
States, 
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In view of the expanded storage operations of Commodity Credit 

Corporation since World War Il, the present legal rule has caused 
a major problem for grain dealers in this country. The problem is 
serious because, under the existing rule, purchasers from warehouse- 
men can never be certain they are free from liability unless before 
each purchase they measure the grain in the elevator and compare 
the inventory with the outstanding warehouse receipts. Of course, 
as a practical matter, measuring the grain before each purchase would 
be virtually impossible. 

Commodity Credit Corporation has means of protecting itself 
against losses from improper warehousing operations which are not 
available to private depositors or purch: sers of grain. It has a 
separate contract with each warehouseman with which it stores erain. 
Under this contract it has a right to inspect the warehouse and to 
audit the warehouseman’s books and may also require the warehouse- 
man to furnish financial statements and surety bonds. In the event 
of the warehouseman’s insolvency, Commodity Credit Corporation 
enjoys the priority of the United States. 

In many cases, smaller dealers would be financially ruined by 
enforcement of the Government’s claims. In the long run passage of 
the bill will be a stabilizing factor in the marketing of grain and 
will aid in preserving competition in the grain trade. 

In considering the bill, I believe it important to emphasize that in 
order to be free of any claim, the buyer must have bought and 
accepted delivery of the goods in the ordinary course of business, 
from a warehouseman who was also in the business of buying and 
selling such goods. 

The buyer must also have purchased the goods for value and in 
good faith, and he must not have known or had any reason to know 
of any defect in the warehouseman’s authority to sell the goods. 

On the other hand, the Government would retain all of its ri ights— 
against guilty warehousemen and their sureties; against guilty pur- 
chasers ‘ ‘and against purchasers who bought the goods under cireum- 
stances which would cause an honest and prudent man to make inquiry 
into the circumstances of the sale. 

The legislation would apply only to claims of Commodity Credit 
Corporation ; it would not affect claims of other Government agencies. 

In the hearings before the House Committee on Agriculture and 
in the course of the debate on the floor of the House several questions 
were raised which I feel should be commented on at this time. 

A major question was whether a person claiming relief under the 
legislation would have the burden of proving the facts necessary 
to entitle him to such relief. 

As indicated in its report to this committee, the Department believes 
that the bill imposes upon the buyer the burden of asserting as an 
affirmative defense and establishing by a preponderance of the evi- 
dence the facts necessary to entitle him to such relief. ‘The purchaser, 
obviously, is in a better position than the Government to know the facts 
with respect to his purchases. The legislative history of the bill indi- 

cates that this was the understanding of the House Agriculture Com- 
parr and the House of Representatives. 

While I believe that the intent of the bill in this respect is clear, if 
the committee desires to have a more affirmative statement of this 
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intent in the bill, this can be done by adding at the end of the present 
bill the following sentence: 

To be entitled to relief under this section a buyer must assert as an affirmative 
defense and establish by a preponderance of the evidence the facts necessary to 
entitle him to such relief. 

Another question asked was why only those purchasers who took 
physical delivery of the grain were covered by the bill. The Govern- 
ment would not have a claim against a person who merely holds ware- 
house receipts and has not taken delivery from the warehouseman of 
any grain belonging to Commodity Credit Corporation. Moreover, a 
warehouseman should not be able by simply issuing warehouse receipts 
unsupported by grain in store, to defeat fetes ity Credit Corpora- 
tion’s rights as a holder of valid warehouse receipts. 

The comments of the drafters of the Uniform Commercial Code 
indicate that the provision in the code analogous to the bill before this 
committe was not intended to change the law applicable to overissued 
warehouse receipts but was intended to apply only to buyers in the 
ordinary course of business who obtained physical delivery of the grain 
purchased from the warehouseman. It is my understanding that the 
bill before this committee is not intended to have any greater applica- 
tion. 

It has also been asked whether the bill would prevent Commodity 
Credit Corporation from proceeding against buyers of grain on credit 
who had not paid the purchase price. Since the bill covers only those 
claims of Commodity Credit Corporation based on the warehouse- 
man’s want of authority to sell, it would not affect the liability of 
the purchaser to pay the purchase price of the grain. As a matter 


of fact, I understand that grain is wren bought and sold on a cash 
1 


basis and, therefore, that a problem wit 
credit would not ordinarily arise. 

In conclusion, Mr. Chairman, I wish to point out that, with its report 
to this committee, the Department included a more detailed discussion 
of the proposed legislation, the present law on this subject, and infor- 
mation on the claims which Commodity Credit Corporation had 
against purchasers as of January 1, 1955, This committee may be 
interested in noting that, as of last January 1, the Department of 
Justice had filed suits against 136 purchasers. As of January 1 a 
year ago there were suits pending against only 12 purchasers. 

If this committee has any further questions, I shall be happy to 
try to answer them. 

Senator Hotianp. Let me ask you a couple of questions. First you 
say this applies only to the Commodity Credit Corporation claims and 
not to claims of other Government agencies. What other agencies did 
you have in mind? 

Mr. Farrtneton. When we were asked at the House hearings, Mr. 
Chairman, whether or not this amendment or this rule which is pro- 
vided for in this bill would apply to other Government agencies, our 
answer to that was this applies only to the Commodity Credit Corpo- 
ration. Obviously there may be such agencies but I do not know to 
what other agencies it applies at the present time. 

I don’t know whether other agencies of Government are dealing 
with fungible goods to the extent tat CCC is. I put that in there 
because we were asked that question at the House hearings. 


respect to a purchaser on 
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Senator Hotxanp. I notice that one of the things that the CCC can 
do to fully protect itself and its claims is the requirement of the fur- 
nishing of surety bonds. Has that course been followed to any extent? 

Mr. i cuaelanea Surety bonds are taken but, of course, the cost 
would be prohibitive if you took them up to the full amount of the 
claim. That is only a partial remedy, Mr. Chairman. We doin many 
cases require warehousemen to furnish financial statements, certainly 
if they are going to store any great amount of grain, but surety bonds 
are taken only in part, but there is a small surety bond, or at least there 
is some surety bond, taken in practically every case. 

Senator Houianp. I notice that your discussion seems to have con- 
fined itself solely to the case of the purchaser himself from the ware- 
houseman. What is the effect, if any, of this proposed act with ref- 
erence to a purchaser, from that first purchaser, or any other purchaser 
down the line in trading? 

Mr. Farrtneton. I would like to ask Mr. Pickard that. 

Mr. Pickard says it is his understanding of the bill it would relieve 
innocent purchasers all the way down the line. 

Senator Hotzanp. The question that I have in mind is whether or 
not the degree of proof required by purchasers down the line from the 
first purchaser would be as heavy as that required of the first pur- 
chaser from the warehouseman ? 

Mr. Farrtneton. I should thing it would, Mr. Chairman. I should 
think it would be substantially the same kind of a case. 

Senator Hotuanp. If that be the case, how then would a purchaser 
down the line not familiar with the facts of the original purchase and 
delivery be able to defend himself since he would have no knowledge of 
those facts? 

Mr. Farrtneton. Well, he certainly might have to do considerable 
more investigation to get the facts; yes, sir. 

Senator Hortuanp. It seems to me that that is exactly the opposite 
of what might be expected, that when you get further away from the 
warehouse and the original purchaser, that the degree of proof re- 
quired ought to be less, and that the goods in the hands of a second or 
third or fourth purchaser ought to be more secure from any such claim 
than when in the hands of the original purchaser from the warehouse. 

Mr. Farrineron. I don’t know of any case; there may have been 
some. Commodity Credit proceedings against other than warehouse- 
men. 


STATEMENT OF HOWARD B. PICKARD, OFFICE OF THE GENERAL 
COUNSEL, UNITED STATES DEPARTMENT OF AGRICULTURE 


Mr. Picxarp. There have been some cases in which I think the 
Department of Justice has made demand and even filed suit against 
second and third purchasers down the line, Mr. Chairman. 

Senator Hotzanp. Right there, how would that second and third 
purchaser under this measure protect himself, by placing his facts 
under the protection of this bill? 

Mr. Picxarp. Mr. Chairman, there would be two important ele- 
ments that he would have to show. First, he would have to show that 
the goods were sold to the first purchaser by a warehouseman who was 
in the business of buying and selling such goods in addition to operat- 
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ing as a storage warehouseman, and secondly, he would have to show 
that he, the defendant, had purchased the goods for value in good 
faith and did not know or have reason to know of any defect in the 
warehouseman’s authority to sell the goods. 

And I think you might interpol: ite that he did not know or have 
reason to know of any defect in the title of the person from whom he 
bought the goods. But I think the important thing as far as knowl- 
edge is concerned would be the knowledge of the purchaser who is the 
defendant in the then present suit, rather than the first purchaser, 

You might have a case where the first purchaser did have some 
knowledge, but a subsequent purchaser down the line bought in good 
faith and without reason to suspect any possible defect in the title. 

Now, as long as those goods were sold by a warehouseman in the 
business of buying and selling goods, and as long as the purchaser who 
was the defendant in that suit could show that he bought the goods 
for full value and good faith and did not know or have reason to know 
of any defect in either the warehouseman’s authority or his vendor’s 
authority, I think he would have a defense. 

The bill was not drawn primarily with second or third purchasers 
in mind, but I think it would certainly have the effect of relieving 
them. 

Senator Hotianp. A casual reading of the matter would indicate 
to me that the degree of proof required of the second or third or sub- 
sequent purchaser would be less than that required by the original 
purchaser. It would certainly require an original purchaser not to 
have had any red- flag reason for suspecting a defect in the warehouse- 
man’s authority. 

It would seem to me'that the buyer farther removed from that. first 
transaction and who is referred to just as much, it seems to me, in this 
act as the original buyer is put upon less proof. I will read the last 
clause in the act as proposed : 

Provided, That the buyer purchased such goods for value in good faith and 
did not know or have reason to know of any defect in the warehouseman’s 
authority to sell such goods. 

The buyer in good faith twice, three times, or more often removed 
from the original transaction would certainly have no cause to suspect 
a defect in that transaction farther up the line if he hadn’t been in 
touch at all with the warehouseman. He may not have been in the 
same town, or may not have even known from what warehouse this 
came. 

Mr. Farrtnoton. I think that each one would have to. prove.sub- 
stantially the same thing. I mean, he would have to be in substan- 
tially the same category here as mentioned in the section. 

If he bought the ‘goods for value in good faith and did not know or 
have any reason to know of any defect in the warehouseman’s authority 
to sell the goods, either one of them would have substantially the same 
basis for defense, as I see it, Mr. Chairman, 

Senator Hotianp. Wouldn’t want of knowledge of where the goods 

came from, what warehouse they came out of, necessarily include the 
idea that there could have been no reason to suspect any defect in title 
or want of authority ? 

Some of the persons who have approached me about this bill are 
not people who bought from the original warehouseman at all, but 
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bought in some second or third position, and I understand from them 
that they sometimes have not even known where the warehouse was, 
much less have known the warehouseman or the conditions of that 
first sale. 

How possibly could there be any burden put upon them to show 
anything whatever relative to that first sale and the facts which sur- 
round it ? 

Mr. Farrineron. Concerning this proviso, Mr. Chairman, | doubt 
that they could. I mean, if they purchased the goods for value and 
in good faith, and did not know or have reason to know of any defect in 
the title beforehand. 

Senator Honianp. It doesn’t say title beforehand. It says ware- 
houseman’s authori oe to sell such goods. 

Mr. Farrineron. I don’t think he would have to verify the title 
all the way down the line. 

Senator Hottanp. That is what | wanted you to say for the record. 

Mr. Pickxarp. I think that would be correct, Mr. Chairman. I 
think he would have to show that the original warehouseman making 
the original sale was in the business of buying and selling the goods. 

Now, if he did not know the identity of that w: arehouseman, he might 
develop that, of course, by interrogatories of the Government. If 
the Government was in possession “of that know ledge, certainly he 
could develop that information. Then it would be a very simple mat- 
ter to prove whether or not that warehouseman was in the business of 
buying and selling graim. 

Senator Hottanp. What difference should it make if it be a second 
or third purchaser way down the line and he has bought in good faith 
and paid his money, what difference would it make what the defect 
was in the original sale which was not under his supervision and 
which he knew nothing about and may not have even known where 
it took place ¢ 

Mr. Pickarp. Mr. Chairman, it isn’t the intent of this bill, as I un- 
derstand it, to relieve a purchaser from a thief, for example. That is, 
suppose someone breaks into one of the CCC grain bins at night, — 
has been done in the last few years, and steals a truckload of whe: 
Commodity Credit Corporation and the Government would have the 
right to follow that stolen grain into the hands of whoever bought it, 
and merely because the purchaser bought it in good faith would not 
give him a defense under this bill, I don’t believe. 

Senator Hottanp. You are talking about stolen grain? 

Mr. Prckarp. Yes, sir. 

Senator HotLanp. That would be another classification. 

Mr. Picxarp. Another classification that would be different would 
be grain covered by a chattel mortgage. Suppose a farmer who has 
a farm stor age loan secured by a chattel mortgage which is properly 
recorded sells to an elevator the grain that is covered by the chattel 
mortgage. This bill would not relieve the elevator of liability for 
having purchased grain covered by chattel mortgage. 

The only purchasers who would be relieved from liability under this 
bill would be purchasers in good faith from a warehouseman who is in 
the business of buying and selling goods or purchasers further down 
the line in the chain of sale of those goods. 

Senator Hotitanp. I understand, yi think, clearly what the bill in- 
tends to do with reference to the first purchaser from the warehouse- 
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man. What I am trying to bring out by these questions is what 
is the difference in position, the difference in the quality of the proof 
required by a purchaser after that first purchaser who may have 
bought in a different town entirely, may have bought through a broker 
or wholesaler, and the goods are delivered to him, and all he knows 
is that he bought in good faith from a source that he had been buying 
from, that he paid a proper value for the goods, and assumed that 
the title was in the person from whom he bought who was dealing 
in this business and in this commodity, why should be he required to 
vo all the way back to the warehouse ? 

Mr. Pickarp. Because, Mr. Chairman, if he is not required to do 
that, he could possibly have purchased stolen grain or grain covered 
by a chattel mortgage. He would have to show that the grain was 
originally sold by a public warehouseman who is also in the business of 
buying and selling grain. 

Once he shows that, then the only additional factor he would have 
to show was that he bought in good faith for value and without knowl- 
edge of any defect. 

While the bill does not specifically go into the situation of a second 
or third purchaser, I would be inclined to believe that he would only 
have to show good ‘fai th on his part, rather than having to show good 
faith on the part of his vendor. Do you agree with that, Mr. 
Farrington / 

Mr. Farrineton. That was my reaction to it. 

Senator Hotianp. This doesn’t say a buyer from a warehouseman in 
the ordinary course of business of fungible goods. ‘This says a buyer 
in the ordinary course of business of fungible goods heretofore or here- 
after sold and physically delivered by a ws arehouseman, and so forth. 
And it very apparently runs on down the line away from ‘that first pur- 
chase. 

And the proviso that appears at the last of that sentence: 

Provided, That the buyer purchased such goods for value in good faith and 
did not know or have reason to know of any defect in the warehouseman’s author- 
ity to sell such goods. 

It seems to me it might, if it required that buyer down the line to 
trace the goods clear back to the warehouse, trespass upon the rules 
of the trade. Y ou mean to tell me that the buyer i in a feed store in a 
small rural town in this country is supposed to know where the grain 

came from back two sales before the final sale to him from a whole- 
saler in a nearby city? 

Mr. Farrtneron. Certainly he wouldn’t always know, Mr. Chair- 
man. 

Senator Hottanp. Would he be supposed to know ? 

Mr. Farrrneron. No. 

Senator Hotianp. Is there any earmark that goes with the goods to 
follow them or is there any required course of action like a bill of sale 
or any other sort of instrument which goes with the goods and is re- 
quired as a minimum of title before goods can be bought and title taken 
to them ? 

Mr. Farrtneron. Certainly not in the case of these kinds of goods, 
Mr. Chairman. As you know, most of this is bought on bill of lading, 


and some, of it is bought and shipped by truck. There is nothing mM’ 


the nature of a document following it. 
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Senator Hou anp. There isn’t any way at all, in other words, for a 
purchaser 2-or 5 or 4 times remov ed from the original warehouse sale 
to know or to have the chance to follow the course of dealing back to 
the warehouse as an ordinary incident of his everyday purchase; is 
there? 

Mr. Pickarp. No; I would say not. 

Senator Hottanp. For instance, in my part of the country we have 
no production of these grains on a large basis anywhere close by, and 
wheat, as I say, might originate way out in the Southwest or might 
originate a long way away from our little towns all through the pen- 
insula of Florida. The or iginal warehouse sale might have been in 
Indianapolis, or might have been in one of the cities of the Southwest. 
There might have been 2 or 3 sales before it got down to the point 
that the little feed man takes delivery in that small town. 

Now, just what kind of showing does he have to make to bring him- 
self affirmatively under the provisions of this act ? 

Mr. Farrtneton. Well, that is a problem that we hadn’t studied too 
far, Mr. Chairman, because in the first place the thing works in 
reverse insofar as ¢ ‘ommodity Credit C orporation is concerned. 

We have the problem of ide ntifying the grain. We have the prob- 
lem of proving that the man did buy it from such and such a person, 
and I don't think we had conside red these pure hasers 2 or 3 times 
removed. 

Senator Hottanp. Of course, the Commodity Credit Corporation 
has access to the files. 

Mr. Farrtneron. That’s right. 

Senator Hotitanp. And follows the transaction. 

Mr. Farrtneton. That’s right. 

Senator Hotianp. Does the purchaser have any opportunity to do 
that either as a practical matter or as a legal right? 

Mr. Farrtneton. Ordinarily he would not have, I wouldn’t think, 
unless, of course, the warehouseman went into bankruptcy. 

Senator Hotitann. The thing that I am trying to do is put some body 
and teeth in the comment No. 4 on page 4 of the House committee 
report which reads as follows, and this is stated to be one of the 
interesting points which was brought out during the course of the 
public hearing: 

Although they are not mentioned in the bill, the provisions of this measure 
will, of course, also protect those who have bought some of the converted grain 
from an innocent purchaser—such as a farmer who had bought grain from a 
feed dealer. The defense available to the innocent purchaser is a protection to 
all who took title to any of the goods through him. 

It occurs to me that the act, as I read it, goes a great deal further 
than that, and that it should go a great deal further than that. 

It doesn’t just depend for its protection of that ultimate purchaser 
upon the question of whether the first purchaser was protected, but it 
should protect the fina] purchaser, it seems to me, if he bought in good 

faith and without any knowledge of a defect existing back there at the 

beginning of the chain of sales. And I believe that this act means 
that because it states, and I quote again, reading it now as applicable 
not to the first buyer but to a buyer further down the line: 

Provided, That the buyer purchased such goods for value in good faith and 


did not know or have reason to know of any defect in the warehouseman’s au- 
thority to sell such goods. 
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It seems to me the very fact that he purchased them way down the 
iine and, as I say, didn’t even have know ledge of where the original 
warehouse purchase was accomplished, would make him entitled to full 
protection by this act without having to run the thing back to the 


warehouseman’s title or authority. 

Mr. Farrincron. I think that language can certainly be construed 
that way, Mr, Chairman. We could senhane work out some language 
to make it more specific. ; 

Senator Hottanp. Is there any objection on the part of the Com- 
modity Credit Corporation to have the language as it appears in the 
act or the statement of the attorneys of the solicitor’s office for the CCC, 
appearing in the record or both to show affirmatively that in the case 
of these subsequent purchasers a lesser degree of proof is required as 
to their good faith and would be required in the case of the original 
purchaser from the warehouseman / 

Mr. Farrineton. Could I discuss that with Mr. Morse? 

Senator Hotianp. I wish you would, and let us know for inclusion 
in the record, because it seems to me that if it is going to require a 
purchaser in the field to go back through the chain of title 2 or 3 or 4 
times and then be bound or not be bound by what existed at the time 
of that. first transaction, that it would be of very little help to them. 

Mr. Farrineron. Yes, sir. 

Senator Hotianp. All right, thank you, sir. 

(Letter filed by the Department of Agriculture is as follows :) 


DEPARTMENT OF AGRICULTURE, 
OPrFICE OF THE GENERAL COUNSEL, 
Washington 25, D. C., May 3, 1955. 
Hon. SPESSARD L. HOLLAND, 
Committee on Agriculture and Forestry, 
United States Senate. 

DrAR SENATOR HOLLAND: This letter responds to your request at the hearing 
before your subcommittee on May 2, 1955, on a number of Senate bills and on 
H. R. 1831, to amend the Commodity Credit Corporation Charter Act in order 
to protect innocent purchasers of fungible goods converted by warehousemen 
from claims of Commodity Credit Corporation, for a statement concerning the 
applicability of such bills to innocent purchasers other than those buying di- 
rectly from warehousemen. 

You and Senator Williams indicated that the relief afforded by the bill should 
not be limited to an innocent purchaser from a warehouseman but should be 
extended to cover any innocent purchaser in the usual course of business from 
any regular dealer, whether or not he is also a warehouseman. You also ex- 
pressed the view that such a purchaser should be required to show only his good 
faith and that he bought the grain for value in the ordinary course of business 
from a regular dealer and that he should not have any burden of proof with 
respect to prior transactions in the chain of title. 

The report of the House Committee on Agriculture on H. R. 1831 (H. Rept. 
No. 154, 84th Cong., Ist sess.) indicates the understanding of the House that the 
relief afforded the innocent purchaser’ from a warehouseman also extends to 
anyone subsequently acquiring the goods through such a purchaser. The state- 
ment in the House report, at page 4, is as follows: 

“Although they are not mentioned in the bill, the provisions of this measure 
will, of course, also protect those who have bought some of the converted grain 
from an innocent purchaser—such as a farmer who has bought grain from a feed 
dealer. The defense available to the innocent purchaser is a protection to all 
who took title to any of the goods through bim.” 
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The coverage of the bill can be broadened to cover the situations referred to in 
the hearing by modifying the bill to read as follows (new matter is italicized 
and words deleted are enclosed in brackets) : 


“A BILL To amend the Commodity Credit Corporation Charter Act in order to protect 
innocent purchasers of fungible goods [converted by warehousemen] from claims of the 
Commodity Credit Corporation 


“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Commodity Credit Corpora- 
tion Charter Act, as amended (62 Stat. 1070) is hereby amended by adding at 
the end thereof the following new section: 

“*Sec. 19. RELEASE OF INNOCENT PURCHASERS OF CONVERTED GOoDS.—A buyer in 
the ordinary course of business of fungible goods heretofore or hereafter sold and 
physically delivered by a warehouseman or other dealer who was [also] regu- 
larly engaged in the business of buying and selling such goods shall take or be 
deemed to have taken such goods free of any claim, existing or hereafter arising, 
by Commodity Credit Corporation, based on the want of authority in the [ware- 
houseman] seller to sell such goods, provided the buyer purchased such goods 
for value in good faith and did not know or have reason to know of any defect in 
the [warehouseman’s] seller’s authority to sell such goods. To be entitled to 
relief under this section a buyer must assert as an affirmative defense and es- 
tablish by a preponderance of the evidence the facts necessary to entitle him to 
such relief.” 

The last sentence is included because of questions raised during debate in the 
House. We believe, however, that this adds nothing new to the bill but merely 
reaflirms what the bill already requires. 

It is believed that the terminology “‘warehouseman or other dealer who was 
regularly engaged in the business of buying and selling such goods,” covers all 
types of dealers—including, among others, commission merchants and processors 
who also buy and sell unprocessed commodities—from whom a purchaser might 
buy fungible goods in the open market and in the regular course of business. The 
terminology would not include, however, a trucker or farmer who might acquire 
and sell grain as an incident to his regular business of trucking or farming but 
who is not “regularly engaged in the business of buying and selling” grain. 

The change would broaden the proposed legislation by establishing a complete 
“market overt” with respect to fungible goods purchased in the regular course of 
business from firms which are regularly engaged in the business of buying and 
selling such goods, insofar as claims of Commodity Credit Corporation are con- 
cerned. While this change would have the effect of enabling a regular dealer to 
pass to an innocent purchaser good title to grain stolen from Commodity Credit 
Corporation or grain covered by a chattel mortgage to it, the Corporation would 
still be free to recover from the thief or converter and, if he was not a regular 
dealer, the Corporation could also recover from his purchaser. 

The foregoing change is consistent with the Uniform Commercial Code. In 
addition to section 7-205, which covers purchases of fungible goods from a ware- 
houseman, the code extends the “market overt” principle to sales of goods gen- 
erally. Section 2-403 provides that ‘“‘Any entrusting of possession of goods to a 
merchant who deals in goods of that kind gives him the power to transfer all 
rights of the entruster to a buyer in the ordinary course of business.” 

This Department would have no objection to modification of the proposed legis- 
lation as outlined herein if your committee believes that such action would more 
effectively accomplish the purpose for which the legislation was intended. In 
view of your expressed desire to expedite consideration of the legislation by the 
committee, this letter has not been submitted for clearance by the Bureau of the 
Budget. 

Sincerely yours, 
R. L. FARRINGTON, 
General Counsel. 


Senator Hotianp. Mr. Paxton is the next witness. You may pro- 
ceed. 
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STATEMENT OF GLENN G. PAXTON, GENERAL COUNSEL, MILLERS’ 
NATIONAL FEDERATION, CHICAGO, ILL. 


Mr. Paxton. May I read the statement I have prepared ? 

Senator Hotianp. Yes, unless you want to put it in the record and 
just discuss the highlights of it. 

Mr. Paxron. Very well, I offer this statement for the record : 


STATEMENT FILED BY GLENN G. PAxTON, GENERAL COUNSEL, MILLERS’ NATIONAL 
FEDERATION, CHICAGO, ILL. 


Mr. Chairman and members of the committee, my name is Glenn G. Paxton, 
I am a lawyer and a member of the law firm of Campbell, Miller, Carroll & 
Paxton of Chicago, Ill. I am general counsel for the Millers’ National Federa- 
tion, a trade association representing the flour-milling industry of the United 
States. The federation maintains offices in Chicago, Ill., and Washington, D. C, 
It has authorized its officers and me to testify in these hearings. 

Flour millers necessarily buy large quantities of grain in the open market. 
Grain is an outstanding item in the category of fungible goods. Commodity 
Credit Corporation owns or lends money on a major portion of grain stored in 
the United States. Under present law, if Commodity Credit Corporation has 
grain in storage or under lien in a warehouse of whatever type and wherever 
located, and if the warehouseman wrongfully sells such grain, it may recover 
the grain or the value thereof from the purchaser or from any subsequent 
purchaser, however innocent. 

The bills pending before your committee and which are the subject of this 
hearing would afford to an innocent purchaser of fungiMle goods, bought in the 
ordinary course of business from a warehouseman engaged in the business of 
buying and selling such goods, an opportunity to defend against claims of 
Commodity Credit Corporation by sustaining the burden of proof that he pur- 
chased the goods for value, in good faith, and that he neither knew nor had 
reason to know that the warehouseman had no right to sell the goods. As pur- 
chasers of large quantities of grain in good faith on the open market, the 
flour-milling industry of the country favors the proposed legislation. 

The Department of Agriculture has supplied the committee with an excellent 
analysis of the legal considerations underlying the proposed legislation. There 
is no need to cover the same ground. I would, therefore, like to direct my 
testimony principally to certain legal questions which have been raised in discus- 
sions of the proposed legislation. 

The first point I would like to discuss is the criticism that the bill would 
nullify certain traditional American legal principles. That it would have that 
effect in the limited circumstances described in the bill is admitted. It is sub- 
mitted, however, that all legislation changes existing law and procedures— 
otherwise there would never be any need for legislation—that any proposed leg- 
islation should be considered on its merits, and that if equity and good conscience 
require that tradition be upset, then upset it must be. 

The established American rule that an innocent purchaser of goods can acquire 
no better title than that of the seller is a harsh and inequitable rule when applied 
to fungible goods purchased from a dealer in such goods. It is contrary to the 
English law, although English law is basically the source of our system of juris- 
prudence. It has been justly criticized by many American courts but neverthe- 
less survives on the basis of precedent. The inequity of this rule is recognized 
in the Uniform Commercial Code, which has been approved by the American Law 
Institute, the National Conference of Commissioners on Uniform State Laws, 
and the house of delegates of the American Bar Association, has been adopted in 
at. least one State, and is under consideration in others. This code would extend 
to innocent purchasers of fungible goods purchased from a warehouseman en- 
gaged in the business of buying and selling such goods an opportunity to defend 
on the ground of innocence against claims of any holder of a warehouse receipt 
covering such goods. 

The inequity of the American rule is readily apparent. Fungible goods are 
not identifiable and one who stores such goods with a dealer invests the dealer 
with apparent title, thus making it possible for him to defraud innocent purchas- 
ers. If 1 of 2 
suffer, traditional equitable principles would throw the loss on the person who 
made the loss possible, but in this particular field these equitable principles have 
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deen neglected. In these cases it is the owner of the goods who stores them in 
the warehouse of a dealer, thus giving the dealer the opportunity to accomplish 
the fraud, who makes it possible for the loss to oceur. It will be noted that the 
situation is not analogous to a case in which a thief steals the property of a person 
with whom he has had no business dealings. In the latter case the owner has 
not voluntarily taken any action which creates an opportunity for a loss to occur. 

The second point I wish to discuss is the suggestion that this bill would en- 
courage collusion between a defaulting warehouseman and a purchaser. Upon 
analysis this appears unlikely. Collusion and conspiracy may occur from time to 
time whether or not this bill is passed, but not as a result of the bill. 

The bill has reference only to certain sales of fungible goods of Commodity 
Credit Corporation to buyers in good faith “who did not know or have reason to 
know of any defect in the warehouseman’s authority to sell.” This language is 
familiar in the law and adequately describes an innocent purchaser, and it is 
traditionally accepted as not offering inducement to one who is not an innocent 
purchaser to conspire with a seller. Such purchaser would still be liable for the 
value of the goods. The sole purpose of the proposed legislation is to provide 
an innocent purchaser with the opportunity to defend on the ground of his inno- 
cence. The burden of proving such innocence would be on him. The bill would 
not relieve a purchaser of any criminal penalties for collusion or conspiracy with 
the defaulting warehouseman. And, of course, the bill would not relieve the de- 
faulting warehouseman of any civil or criminal responsibilities. 

If we assume the hypothetical case of a crooked warehouseman with Com- 
modity wheat in store who proposes to sell the wheat and appropriate the pro- 
ceeds, and also assume a prospective buyer with larceny in his heart who is 
weighing the risks involved in entering into the conspiracy, it is difficult to see 
how either the warehouseman or his prospective coconspirator would be encour- 
aged to commit the crime merely because some subsequent innocent purchaser of 
the wheat might be able to defend against the claims of Commodity on the 
ground of his innocence. 

Nor is it likely that collusion would be encouraged in the hope that the first 
purchaser, though guilty, might succeed in proving his innocence in a civil suit. 
It is not the fear of civil liability, but rather the fear of criminal prosecution, 
that deters potential criminals, and this bill would afford no relief whatsoever 
in a criminal prosecution. It will be noted that section 15 of the Commodity 
Credit Corporation Charter Act imposes drastic criminal penalties. The Uni- 
form Sales Act and the negotiable instruments law afford protection to inno- 
cent purchasers in numerous instances, but are not generally considered to have 
encouraged fraud, theft, or collusion. 

I have said that under the proposed legislation the burden of proof of his 
innocence would be on the purchaser seeking to defend a claim by Commodity. 
When the companion bill came on for consideration in the House a question was 
raised, and later satisfactorily resolved, as to whether the burden of proof might 
possibly shift to the Government. This question leads to the distinction between 
“burden of proof” and “burden of going forward with the evidence,” which is 
inherent in any lawsuit. I shall be glad to discuss this phase of the matter at 
greater length if desired by any member of the committee, but in the interest of 
brevity I will at this point state merely that I am convinced that under these bills 
the burden of proof that he “did not know, or have reason to know, of any defect 
in the warehouseman’s authority to sell such goods” will clearly be on the 
defendant purchaser, and that this burden of proof will never shift to the Gov- 
ernment, although, as in any lawsuit, if a prima facie case of innocence is made 
out by the defendant’s evidence, to overcome that prima facie case the Govern- 
ment would necessarily be required to put in evidence to the contrary. As in 
every lawsuit the burden of proof would remain throughout the case on the 
party charged with that burden under the law, but the necessity of going forward 
with evidence might shift back and forth as the trial proceeds. 

The final point upon which I wish to comment is the objection that this bill 
would deprive Commodity Credit Corporation of remedies that would still be 
available to other owners of fungible goods. To a certain extent that is true, 
but upn analysis the objection does not appear to be valid. 

In the first place it is fitting that the Federal Government take the lead in 
effecting a long-needed change in the law. It should not be the policy of Govern- 
ment to.oppress innocent citizens. The Government has here the opportunity to 
abandon a harsh rule insofar as its own transactions are concerned. Such 
action might even encourage the States to follow with similar legislation of 
general application. 
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Furthermore, Commodity Credit Corporation has a distinct advantage in this 
type of situation over other owners of grain, as follows 

1. Under its charter, and under its uniform storage agreements, it has broad 
powers to inspect, investigate and otherwise police its warehouseman—powers 
which are not available to ordinary holders of warehouse receipts. 

2. It is subject only to the 6-year statute of limitations provided in its charter, 
whereas other claimants are subject to the applicable statute of limitations 
of a particular State, which in some States is as short as 2 years. 

3. Enjoying the immunities of the United States, it is not subject to estoppels 
and equitable defenses which may be raised by innocent purchasers against ordi- 
nary claimants. 

4. Enjoying the priorities of the United States, it has priority over other 
claimants with respect to claims against decedents, insolvents and other debtors. 

5. Being an arm of the Government, it is not bound by the unauthorized acts 
of its agents even though they are invested with apparent authority to act. 

6. Finally, the advent of Commodity Credit Corporation as the dominant owner 
of grain in store, the magnitude of its holdings, and the consequent difficulty of 
maintaining close supervision over all warehousemen has undoubtedly con- 
tributed to many conversions, resulting in an unprecedented number of claims 
against innocent third persons. 

In conclusion, I would like to suggest that the prevailing rule presents prac- 
tical problems which could seriously affect the national economy. For example, 
millers purchase grain on the open market whenever needed, at going market 
prices, often without any way of determining the origin of the grain. Until 
the Commodity Credit Corporation became the dominant owner and storer of 
grain most millers never experienced a claim of adverse ownership to grain 
purchased by them. The fact that numerous claims are now being prosecuted 
by Commodity is becoming well known. Flour millers as well as other buyers 
of grain are becoming aware of the dangers. It is not too fanciful to predict 
that unless this situation is remedied, large users of grain and other purchasers 
in terminal markets eventually will refuse to purchase from any seller, other 
than Commodity Credit Corporation, who does not have the highest credit rating 
or who cannot furnish full coverage by bond. The effect of such a development 
on the country elevator operator and the farmer and producer is obvious. _How- 
ever, an attorney cannot under present law advise a client of any other safe 
procedure in buying grain. 

Thank you, Mr. Chairman. 

Senator Hotianp. Is there anything that you want to embellish by 
oral statement at this time? 

Mr. Paxton. No, sir. However, I am quite interested in the dis- 
cussion that has just taken place between the chairman and the last 
witness. 

Senator Hottanp. Maybe you can throw some light on that. 

Mr. Paxton. I don’t know the authorship of this measure nor do I 
know why historically the phrase “who is also in the business of buy- 
ing and selling such goods” is included as a necessary element of the 
defense. 

I think perhaps that element would be a reasonable requirement 
with respect to the first purchaser from the warehouseman. because 
the first purchaser might very well be assumed to have some knowl- 
edge of suspicious circumstances if he were buying this grain from a 
warehouseman who was strictly a warehouseman and not, in the busi- 
ness of buying and selling grain. 

But it does happen, as the chairman suggested, that these claims 
are advanced and these suits are filecl against subsequent purchasers. 
I know that. 

Senator Hottanp. Have any suits actually been filed, for instance, 
igainst dairy people who have been large purchasers, purchasers in 
arge lots or poultry raisers who have bought i in carload lots or larger ? 

Mr. Paxron. That I do not know, but some suits have been filed 
against flour mills, and in Chicago I am now trying to defend several 
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suits for a grain company where the purchases were made from an- 
other dealer in grain. 

Senator Hottanp. Not from the warehouseman / 

Mr. Paxton. Not from the warehouseman. We didn’t even know 
where the grain came from. And the claims didn’t come to light until 
about 5 years had passed. 

Senator Hotianp. Is there any requirement of the trade to be able 
to trace the source of the grain back to the warehouseman ? 

Mr. Paxton. No. 

Senator Horianp. Would there be any excuse for imposing that 
much detail or hardship on the commercial handling of grain that 
whoever offers it at whatever level would have to be able to know 
what happened at the time of the original delivery out of the ware- 
house to the first purchaser ¢ 

Mr. Paxton. Not only no excuse, but it would certainly interrupt 
the normal course of trade. 

saan net Wuttams. I don’t think it could be operated that way if 
it ut in there, do you? I doubt if it is practical that it could be. 

Mr asean I doubt that it could be done even with good intentions. 

Senator HoLttanp. The point I am making therefore, and I don’t 
claim to know much about grain—if it was citrus or vegetables I 
might know a little more about it—it would seem to me that the bill, 
in whatever form it is approved, and I certainly hope it will be ap- 
proved, should by its very wording make it a simple matter for a 
purchaser down the line away from the original purchaser to estab- 
lish his good faith. 

Mr. Paxton. On that point I believe that the bill is so worded 
that any subsequent purchaser would have the advantage of it if he 
could bring himself within its terms and sustain the burden of proof 
that it places on him. 

But the subsequent purchaser, I agree with what you said before, 
certainly would be able to prove his good faith merely by showing 
that he bought it in the ordinary course of business, let’s say, from a 
grain dealer, from another dealer, having no knowledge of the origin 
of the grain, for instance, and that he therefore necessarily had no 
knowledge of any defect in any authority of any warehouseman back 
some sales prior to that to sell. 

But the problem that bothers me somewhat is in that case under 
this language he would still have the burden of proving one more 
thing, and that is that the warehouseman was in the business of buy- 
ing and selling goods of this character at the time of this initial sale. 
That bothers me some. 

I don’t think we would have any trouble in defending a case in 
proving that the goods were purchased from this particular ware- 
houseman because, of course, to make the claim the Government would 
have to prove that the goods originated from that warehouse and 
that the warehouseman sold without authority, so that would take 
us back to the initial sale. 

The only ‘thing we might not be able to prove in that case is that 
this warehouseman was engaged in the business of buying and sell- 
ing grain. That burden of proof perhaps would not be too difficult. 

aybe we could find someone who still remembered this warehouse- 
man and the business he conducted before he went into bankruptcy, 
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because most of them wind’ up in insolvency proceedings, and perhaps 
as counsel for the Department suggested, we could discover that by 
interrogatories to the 5 parame, 

But let’s assume the case, if there be one, where the warehouseman 
did not engage in the business of buying and selling grain, but the 
grain passed through several hands, and finally wound up in our 
defendant’s possession, and he has paid for it in good faith. 

Now in that case we couldn’t cole the proof and we wouldn’t have 
any defense under this bill as it is now drawn. 

Senator Hottanp. Do you agree with me that, legitimate as it is 
as an objective, to give a clear and easy defense to a first purchaser 
who is really in good faith and has paid full value without knowledge, 
that it is even more important to afford readily and easily available 
defense to a purchaser after that first purchaser who has paid full 
value and dealt in good faith ? 

Mr. Paxton. I certainly do agree with that. 

Senator Hotianp. I suggest that counsel both for the Government 
and other interested counsel give a little thought to that, because it 
seems to me that there should be a rather clear standard available to 
those subsequent purchasers, and that it ought to be a standard possible 
for them to meet without having to go back to the place, to the 
warehouse from which the wheat came. 

For instance, Senator Williams is from Delaware in an area that 
is a very heavy producer of poultry. I have no doubt there are 
many people in the area that buy grains in carload lots, is that correct, 
Senator ? 

Senator Wit1aMs. That’s correct, and in many instances there is 
no possible way that they could trace from where that wheat or 
corn came. 

Senator Hotianp. If they happened to be so big that they would 
buy directly from a warehouse in the Northwest or in the Southwest, 
maybe they would be in a position to go so far back, but I would 
suspect that most of them could not go that far back for their pur- 
chases, but would probably buy from some middleman or maybe some 
second middleman, is that correct, Senator ? 

Senator Wiu1aMs. The bulk of it is milled in transit and by the 
time it passes through the elevators in transit, there is no possible 
way that even the man who loads the car could tell from which lot 
it came. They are blended with dozens of others, and it would be 
impossible to know. 

Senator Hotitanp. Ordinarily they do not go back to the original 
warehouseman ? 

Senator Wiu1aMs. That’s right. 

Senator Hotianp. And it does become completely necessary if this 
bill is to be effective, to afford a fair but moran sere easy method of 
an honest purchaser for full value without knowledge of any defect, 
to show that fact, does it not? 

Senator Wiii1aMs. Yes, but I think that this proviso pretty well 
takes care of that: 

Provided, That the buyer purchased such goods for value in good faith and 


did not know or have reason to know of any defect in the warehouseman’s 
authority. 


I think that that pretty well takes care of the objection. 
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Mr. Paxton. I agree. The only place we are in trouble is the burden 
of proving what business the warehouseman was engaged in. 

Senator Hotuanp. I suggest that it might be well to give a little 
additional thought to the matter from the standpoint of clarifying 
the situation of the purchaser in good faith who comes after the 
original purchaser from the warehouse. 

All right, sir. Anything else, Mr. Paxton ? 

Mr. Paxton. No, thank you. 

Senator Hotianp. Do you have any questions ? 

Senator Wii1aMs. No, nothing further. 

Senator Hotzanp. Dean K. Webster. 


STATEMENT OF DEAN K. WEBSTER, JR., CHAIRMAN OF THE BOARD 
OF DIRECTORS, AMERICAN FEED MANUFACTURERS ASSOCIA- 
TION, LAWRENCE, MASS. 


Mr. Wesster. Thank you, Mr. Chairman. 

Senator Hotianp. Do you have a prepared statement, Mr. Webster ? 

Mr. Wesster. I have a prepared statement. I will be delighted 
to read it. It is reasonably brief. If you wish, I will simply file it. 

Senator Hoiianp. Unless there is something that you want to 
supplement, it seems to me that just to place this statement in the 
record would effectively meet the situation. 

Mr. Wesster. That is perfectly satisfactory to me. 

Senator Horianp. All right. The statement will appear in the 
record. 


STATEMENT FILED By DEAN K. WEBSTER, JR., CHAIRMAN, BoarRD OF DIRECTORS, 
AMERICAN FEED MANUFACTURERS ASSOCIATION, LAWRENCE, MAss. 


Gentlemen of the subcommittee, my name is Dean K. Webster, Jr., and I appear 
here as chairman of the board of the American Feed Manufacturers Association. 
I am also president of the H. K. Webster Co., a Massachusetts corporation 
engaged in feed manufacturing, with principal offices at Lawrence, Mass., and a 
plant at Richford, Vt. The American Feed Manufacturers Association is a 
national organization of feed manufacturers comprising 317 active members, 
and 375 associate members. The active members of our association manufacture 
and distribute a major share of the 35 million tons of branded livestock feed 
used annually in the United States. 

As an association we warmly urge you to approve H. R. 1831, which has been 
referred to you from the House of Representatives, or one of the Senate bills of 
the same wording. Our feed manufacturers are in various instances involved 
as innocent purchasers of some of this Government grain which was illegally 
converted. We seek the protection offered in this legislation for those innocent 
purchasers who can prove their purchases were made in good faith, for full 
value, and without knowledge of improper conversion of such goods by the stor- 
ing warehouseman. 

As manufacturers of feed we purchase carlots of such feed grains as corn, 
oats, barley, and sorghums, and in our plants we mix these feed grains with 
a number of byproducts such as bran, middlings, gluten feed, distillers grains, 
soybean meal, linseed meal, hominy feed; with such minerals as salt, phosphate, 
and calcium; and with different vitamins and antibiotics. These mixed feeds 
are packaged and then labeled under State regulations and control, and reshipped 
to literally millions of feeders of poultry, dairy cattle, beef cattle, hogs, etc. 

Of these 35 million tons of livestock feeds, much of which comes from the 
plants of our member companies, about half consists of grains. We commonly 
purchase these grains in carlots, through the recognized marketing centers. 
Grain is purchased on the basis of its federally authorized grade, such as No. 2 
yellow eorn or No, 2 white oats. This grain came from farms through country 
elevators, then by carlots through terminal markets. It is a distribution system 

















32 PURCHASERS OF FUNGIBLE GOODS 





of remarkable efficiency, and over many years we have found the highest degree 
of integrity and reliability among the grain merchants with whom we have 
dealt. 

A typical feed manufacturer will, on any given business day, purchase a 
number of carloads of grain. The buyer for the feed manufacturer receives 
offers from grain merchandisers Over a wide territory, and he is receiving such 
offers continuually through the business day. The buyer for my own firm, as 
an instance, works on the trading floor of the Boston Grain and Flour Exchange, 
and when he decides to make a purchase, an order is confirmed by wire or tele- 
phone, and subsequently in writing. Often the order is first confirmed merely by 
word of mouth, so great is our confidence in the integrity of the market place. 
The seller agrees to deliver a certain quantity of a specific grade of grain, in 
carlots. The buyer is concerned only with certificates of Federal inspection and 
weights, and he has neither the time nor the opportunity to learn even the name 
of the warehouse from which the grain may be shipped, and certainly no oppor- 
tunity to examine the legal title of the original or subsequent warehouseman. 

We know that all grain in commerce is mixed at the primary assembly point, 
and there loses its specific identity. The point I wish to make is that the feed 
manufacturer, after many years of this experience, has found he can depend 
upon the integrity of the grade generally, and we know that this efficient system 
of distribution simply could not function if it were necessary to conduct a legal 
examination of title of every carlot of grain we purchase. For many years we 
had virtually no experience of illegally converted grain in this tremendous flow 
of basic feed ingredients to our mixing plants. 

3ut now we face a new and strange situation, where there is a series of suits 
by the Federal Government against feed manufacturers who purchased supplies 
in the normal order of business. It is alleged that some of the grain we pur- 
chased in good faith has been grain illegally drawn from CCC warehouse stocks. 

We can appreciate the tremendous problem faced by the CCC in carrying 
out the program of Congress for price supports for farm products, and their 
equally heavy burden in finding adequate storage space for the billions of bushels 
of grain that come under the program. It was perhaps inevitable that in this 
rapidly expanded storage problem of recent years, when the use of facilities 
was undoubtedly expanding more rapidly than the Government’s ability to set 
up an effective system of policing its stocks, that some incidents of conversion 
losses should appear. But our feed manufacturers at distant points, or even 
nearby, had no reason to suspect any individual warehouseman, and their long 
experience in the trade warranted them in purchasing grains in the usual and 
customary manner. So we maintain that most of the original purchasers of 
these cars of converted grain, and subsequent repurchasers from the original 
purchasers, were innocent buyers in good faith and for full value. 

If the Federal Government should recover these losses from these innocent 
purchasers in any substantial number of these suits, many feed manufacturers 
will be badly hurt, and some will be disastrously hurt. Furthermore, the estab- 
lishment in the courts of a pattern of penalty upon innocent purchasers would 
have a disturbing effect on the whole system of moving this fungible product 
from producer to processor. 

May I repeat that the purchase and sale of this fungible product, grain, is 
commonly handled between country elevators, terminals, commission merehants, 
and others, by telephones or telegraph, and bids and offers are translated almost 
instantaneously into sales. If there is hesitation on either buying or selling 
side, a desirable trade is lost. We simply cannot condition a trade on an exam- 
ination of the seller’s legal title to the grain he offers; it is not only physically 
impossible, but in our long experience has been heretofore unnecessary, 

We hope that this situation can be clarified by passage of the legislation under 
consideration here today. Representing the feed manufacturers, we respectfully 
urge your favorable report on this legislation. 

Thank you, gentlemen, for your consideration, 


Senator Hoxianp. If there is something in addition that you would 
like to say orally, we would be happy to hear it. 

Mr. Wesster. The only addition that I would suggest, and I am not 
a lawyer, but it seems to me the essence of this bill is that it provides 
a court of law the right to rule in favor of an innocent purchaser if that 
person can prove that he is innocent, whereas heretofore the court had 
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no power to favor him. The Government only had to prove where the 
grain went. 

Senator HoLianp. In other words, the question of good faith and 
payment of full value would not protect the pure haser, , the innocent 
purchaser 

Mr. Werster. At present. 

Senator Honianp. Obviously that calls for a change in the law. 

Mr. Wesster. That is what this bill is designed for, and I have lis 
tened with much interest to the discussion you have had with Mr. 
Farrington and it would seem to me that the court that received the 
case could very well determine how far it was necessary to go in a 
particular case in tracing the identity. 
~ Senator Hottanp. We want to be very sure that the standard is set 
up so effectively that the court will have it, and this provides am affirm- 
ative defense, and we want to be sure that it provides clearly for an 
affirmative defense, both to the first person, the first purchaser in good 
faith, and to subsequent purchasers in good faith. 

It occurs to me that subsequent purchasers in good faith are in a 
much less favorable circumstance to prove their case, though they 
should be in more favorable circumstances, unless the wording be 
clarified some. 

Mr. Wesrster. I personally had the opposite view of it, that the pur- 
chaser further removed would have perhaps ordinarily an easier case 
to prove. 

Senator Honianp. a at is what you wish to have accomplished ? 

Mr. Werster. Yes. I didn’t interpret the bill as making it neces 
sary for such a defendant, that is subsequent persons, to have to trace 


way back to the original. 
Senator Hotianp. Do you have any questions, Senator ? 
Senator WiriiAMs. No. 
Senator Hottanp. Thank you very much. 
Mr. Morrison. Do you have a written statement ? 


STATEMENT OF E. W. MORRISON, TEXAS GRAIN & FEED DEALERS 
ASSOCIATION, DENTON, TEX. 


Mr. Morrison. I do have, sir. 
Senator Hottanp. Would you care to offer it as such ? 
Mr. Morrison. I would be glad to if you choose to hear it. 
Senator Hotianp. All right, sir, we will be glad to receive it, and it 
will appear in the record. 


STATEMENT FILED BY E. W. Morrison, Texas GRAIN & FEED DEALERS ASSOCIATION, 
DENTON, TEx. 


Mr, Chairman and members of the Senate Agricultural Commitee, my name 
is EK. W. Morrison. I am president and controlling stockholder of the Morrison 
Milling Co, of Denton, Texas. I have been continuously in the milling and 
grain business for 43 years. I have no legal training. 

I testify in support of S. 624, a bill designed to amend the Commodity Credit 
Corporation Charter Act so as to protect the innocent purchasers of fungible 
goods, when wrongfully converted by warehousemen, from claims of the Com- 
modity Credit Corporation. 

I represent the Texas Grain & Feed Dealers Association, having over 500 
members, who do grain and feed business in Texas, the Morrison Milling Co., 
and myself. 
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The Morrison Milling Co., is a small business, operating in Denton, Tex., a 
flour mill of 1,500 hundredweight daily capacity; a corn mill of 350 hundred- 
weight daily capacity ; a feed mill of 24 tons daily capacity ; and 3 grain storage 
elevators with total capacity of 1,040,000 bushels. Our newest elevator H with 
capacity of 484,000 bushels was completed in January 1955, under a guaranteed 
occupancy contract with the United States Department of Agriculture, and was 
constructed primarily for storing grain under USDA’s uniform grain storage 
agreement. We owe for the cost of elevator H construction. 

On April 26, we had stored for others 758,580 bushels of grain, most of which 
is controlled by the Commodity Credit Corporation. 

We have never, to my knowledge, purchased any grain wrongly converted 
by any warehousemen, nor have criminal charges or civil suits so alleging, 
ever been filed against us. 

Witnesses who appear before the House Agricultural Committees, in hearings 
on H. R. 1831, established by their testimony, the following facts, to wit: 

(a) That an ower of fungible goods, such as grain, wrongly sold by a ware- 
houseman can, under the existing rule of court decisions, recover their value 
from the wholly innocent purchaser of such goods ; and 

(b) That this rule has rightfully been critcized by lawyers and judges as 
being, harsh, unjust, and inequitable, because it forces the innocent purchaser, 
who has bought fungible goods, in good faith, in the normal course of business, 
from a dealer in such goods; to pay for such goods twice—first to the seller 
who wrongfully sold them, and again to the owner who later comes claiming his 
right to recover under existing law; and there does not now exist a practical 
way for the purchaser of grain to protect himself against such contingency; and 

(c) That there has been proposed for adoption by the Congress of the United 
States, and by the legislatures of several States, a code of laws covering com- 
mercial transaction, known as the Uniform Commercial Code, which proposes 
to provide the same relief for all innocent purchasers of wrongfully converted 
fungible goods, as we now seek to apply solely against the Commodity Credit 
Corporation, in the legislation we support today; and 

(d@) That such rule of law as covered in the proposed Uniform Commercial 
Code has long prevailed in England; and 

(e) That the Commodity Credit Corporation’s established practice is to never 
execute a uniform grain storage contract, with any warehouseman, without first 
thoroughly investigating: his facilities, his financial and moral responsibility, 
and bonding the contracting warehouseman, and reserving by contract the right 
to inspect the warehouseman's plant, books, and records at the will of the Com- 
modity. Thus the Commodity always is in position to protect itself quickly 
against wrongful conversion of the Commodity’s fungible goods; whereas, any 
innocent purchaser who, in the normal course of business, buys and takes physical 
delivery of wrongfully converted stored grain, is helpless to protect himself 
from possible double payment under existing law ; and 

(f) That grain stored by warehovusemen, whether owned by Commodity or 
others, is usually if not always stored on a commingled basis. The identity of 
any specific lot of stored grain is rarely preserved, nor can such be practically 
done without greatly increasing, the space required for storage, and the cost 
of storage, to the Government and/or other owners. An individual lot of grain 
once stored theefore loses its individuality and thereafter is delivered out of 
that warehouse only on the basis of equal weight and equal USDA official 
grades: and 

(9) That the present rule of law is confusing, disrupting, and disturbing, 
to the normal trade in grain and other fungible commodities, because the 
purchaser thereunder can never be sure that he will not be called upon to pay 
a second time for any grain acquired in the normal course of trade, or that 
such duplicate payment for grain purchased, if required, may not result in 
financial ruin. Thus the small grain dealer’s risk is enlarged, his credit is 
jeopardized, and his costs of providing required capital are increased—all 
unjustly ; and 

(h) That this risk of double payment by the innocent purchaser is not “merely 
potential,” or “an intangible fear,” for I am told that many innocent purchasers 
of wrongfully converted grain now have suits pending against them—some for 
huge amounts. which are brought by the Commodity Credit Corporation and 
under present rule of law, they have little chance to escape judgment and 

(i) Representatives of the United States Department of Agriculture and the 
Commodity Credit Corporation supported H. R. 1831, which grants the same 
relief to innocent purchasers of grain which 1s provided in S. 624, which IT sup- 
port today. 
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My study, of the fact established as recited, convinces me that grave danger 
of substantial loss, is real and imminent to every dealer in, and processor of 
grain, and is inescapable under present law. That fact fills me with fear for the 
present position of the Morrison Milling Co. If the Morrison Milling Co. is ever 
required to pay twice, for any substantial quantity of the grain, in which it deals 
or processes, in any year, such will probably result in its economic destruction, 
and the personal loss to me and my family of the efforts of a lifetime. Surely 
such situation, for innocent purchasers of fungible goods, is not in the public 
interest. Yet, this situation confronts today hundreds—yes, even thousands— 
of small-grain dealers and processors like myself. 

I emphasize that I do not support legislation designed to protect a thief. The 
proposed legislation provides relief only for innocent purchasers of wrongfully 
converted, fungible goods, who purchase same in the ordinary course of business, 
for value, in good faith, who did not know, or have reason to know, of any defect 
in the warehouseman’s authority to sell such goods. Surely it is in the public 
interest for Congress to provide such relief. We ask only for such congres- 
sional relief today. 

With the greatest of respect, I thank vou, Mr. Chairman, and the members of 
this committee, for your kind and courteous attention to my statement. 


Senator Hottanp. Do you wish to supplement it in any way? Do 
you support the act ? 

Mr. Morrison. Very truly, yes, sir. Shall I read it? 

Senator Hotuanp. No, we have just placed it in the record. Unless 
you think there is something that needs to be added or something that 
Senator Williams wishes to question you about, we will let you off 
for the afternoon. 

Mr. Morrison. I will be glad to get off. Tam glad to find the com- 
mittee so favorable. 

Senator Hottanp. Thank you, sir. 


Mr. R. C. Booth. 


STATEMENT OF R. C. BOOTH, GRAIN AND FEED DEALERS NATIONAL 
ASSOCIATION AND THE WESTERN GRAIN AND FEED ASSOCIA- 
TION OF THE STATE OF IOWA, CEDAR RAPIDS, IOWA 


Mr. Boorn. I have a statement, sir. 
Senator Honianp. Thank you, sir. It will be filed. 


STATEMENT FILep spy R. C. Booru, GRAIN AND FEED DEALERS NATIONAL ASSOCT- 
ATION AND THE WESTERN GRAIN AND FEED ASSOCIATION OF THE STATE OF IOWA, 
CrevAR Raptips, Iowa 


Mr. Chairman and gentlemen of the subcommittee, my name is R. C. Booth, 
and I appear here as a representative of the Grain and Feed Dealers National 
Association, and of the Western Grain and Feed Association of the State of Iowa. 
The Grain and Feed Dealers National Association, with which the Western Grain 
and Feed Association is affiliated, is a nationwide organization comprising about 
1,100 firms as direct members, and 54 affiliated State and regional grain and 
feed trade associations. Both of the organizations which I represent strongly 
endorse the purpose of H. R. 1831, and of the similar bills introduced in the 
Senate, to protect the innocent purchaser of the fungible product, grain. 

Although my own firm in Iowa is not a defendant in any of these recovery suits 
that involve converted grain of Commedity Credit Corporation, I, like most of the 
other country grain and feed dealers of the Nation, am continually fearful that 
I may any day receive an order from the Federal Government to pay a second 
time for some grain I bought in good faith in the ordinary course of business, 
or stand suit. 

Let me say at the outset that I believe no grain dealer in his right senses 
would ever buy a load of grain if he had the least reason to doubt validity 
of title in the warehouseman selling it. But the buyer has no means of check- 
ing this title to a fungible product like grain, because virtually all of those 
firms which warehouse grain for the Government also do a business of buying 
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and selling grain, and also because this grain is commingled at the first assembly 
point beyond any possible identification of any part of it. I, myself, store 
corn for the Government, but at the same time I buy and sell many trucklots 
or carlots of corn. When I have assembled a carlot of corn from producers 
and and sell it in the market to a trucker or a carlot buyer, this buyer has no 
practical means of testing my legal right to sell. He could, of course, examine 
all my books to determine whether I had a ecarlot quantity in my own title, 
but then he still would have to weigh up all the stocks in my elevator to be 
sure that the corn shown on my books is actually in the house. In other words, 
the buyer in the ordinary course of the grain business has no means of checking 
title of the seller of this fungible product. 

May I give you another instance: In Iowa we continually receive orders 
from Commodity Credit Corporation to load out through our elevators the corn 
coming from Government storage bins. If the corn grades No. 3 or better, 
it is shipped to the Government agency ; but if it grades No. 4 or lower by official 
inspection, the Warehouseman has the privilege of buying it from the Govern- 
ment because the Commodity Credit Corporation considers it no longer storable. 
So we may buy this grain and, within the hour, may sell it to a trucker who 
is hauling to Arkansas, Texas, or some other distant point. Neither the trucker 
who fisrt buys it, nor the farmer-feeder or feed mixer who buys it from the 
trucker at some distant point has any means of knowing that I as the first 
seller had lecal right to sell the grain. This distant farmer-feeder or feed 
Inixer must assume that both the Commodity Credit Corporation and the State 
ugencies have carefully inspected and policed warehousemen to assure against 
conversion. If the buyer cannot have this assurance, the buying of grain would 
tend to become a prohibitive risk, since even one carlot of grain per year on 
which he has to pay twice may mean the difference to a farmer or country buyer 
hetween profit and loss. 

As the volume of grain coming into possession of the Government increased 
tremendously in recent years, every available storage facility was sought and 
used by them. It was therefore some time before the Government agency could 
set up a competent inspection system for these huge stocks, but grain buyers 
had to assume in the meantime that this was being done adequately; they had 
no means of knowing otherwise. Now it develops that hundreds of firms who 
purchased grain in the open market, in the ordinary course of business and in 
all good faith, are threatened by Government with suits to collect the value of 
the grain that turns out to have been converted by some defautling warehouse- 
inen. Some of these defendants are small firms; we are told that one suit for 
only $5900 lies against a small Texas dealer. Because thousands of truckloads 
of the corn trucked from Iowa were bought by farmer-feeders of other States, 
we are concerned over statements made to the House committee that even farmers 
can be sued by Government for recovery of this value of converted grain which 
they purchased in all good faith. 

We have not the slightest wish to protect or defend any guilty warehouseman ; 
we believe this bill does not by fact or intention offer any such protection or 
relief. Our understanding of the purpose of the bill is that it provides only an 
adequate defense for the innocent purchaser of converted Commodity Credit 
Corporation grain. We maintain that this protection is necessary where billions 
of bushels of this fungible product are marketed each year in the normal course 
of business, and in the open market. It is necessary during a time when hun- 
dreds of millions of bushels of this grain come into the ownership of the Com- 
modity Credit Corporation. 

The organizations which I represent ask your favorable consideration of this 
legislation. Thank you. 

Senator Hotianp. Is there anything you wish to say to supplement 
your written statement ? 

Mr. Boorr. I would like to attempt to, in the language, agree with 
you in my concept of what this was intended to be. Definitely in my 
opinion the first purchaser has much more likelihood of knowing 
whether grain is converted or not. 

Certainly the second buyer and subsequent buyers need the protec- 
tion, and it was my understanding from attorneys that had looked at 
the thing that this bill provided. 
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Senator Hotianp. In other words, is this what you are trying to say 
or are saying? That a first purchaser has the chance to see suspicious 
circumstances if any such exist? 

Mr. Boorn. That is correct. 

Senator Hottanp. And to be guided thereby and to be guarded 
in his own action ? 

Mr. Boorn. That is correct. That doesn’t mean that he might not. 

Senator Hotitanp. But the subsequent purchasers do not have that 
opportunity ? 

Mr. Booru. That is correct, and the farther down the line you go 
from the original purchaser, the more diflicult it is to determine that, 
and it is my understanding that the intent of this bill and others—I 
think Senator Williams has a bill that is similar— was to provide a 
defense for those innocent purchasers clear on down the line, whether 
they be the second or the fourth. 

Senator Hottanp. Thank you, sir. 

Senator Williams. 

Senator WriurAms. No questions. 

Senator Hotianp. Mr. Francis J. Fitzpatrick. 


STATEMENT OF FRANCIS J. FITZPATRICK, NATIONAL GRAIN TRADE 
COUNCIL AND THE TERMINAL ELEVATOR GRAIN MERCHANTS 
ASSOCIATION OF THE UNITED STATES, KANSAS CITY, MO. 


Mr. Frrzparrick. I have a prepared statement here, Mr. Chairman. 

Senator Hotnanp. Are you willing to submit it, sir? 

Mr. Frrzparrick. I would like to read this part, which describes 
our method of doing business. 

Senator Hotianp. All right, sin 

Firzparrick. Persons in the terminal elevator grain industry, 
and persons in other segments of the grain industry, have relied on a 
thorough examination on the part of Commodity into the financial 
status of persons who have submitted app ylications for appro\ al under 
the Uniform Grain Storage Agreement. We have relied on and will 
continue to rely on, the fact that Commodity, either through its own 
agents or agents of State or Federal ware housing authorities, will 
examine the books, records, accounts, and stocks of warehouses oper- 
ated under the uniform grain storage agreement. This procedure 
would guarantee custodianship of the grain covered by warehouse 
receipts held by Commodity and others. 

The operation of a merchandising terminal grain elevator requires 
us to make this assumption. Spec ifically, at Kansas City, where our 
business is located, and where we are buyers as well as merchandisers 
of grain, each business day there is sent to that market for sale pur- 
poses, 200 to upward, during the harvest season, of 2000 cars or more 
of grain from many points “through the western trade territory. A 
sample of each car’s grain is displayed in a small pan on the trading 
floor. Seldom is there any indication as to the point of origin of a 
particular sample of grain, and rarely does the buyer have informa- 
tion as to who the actual shipper of the car may be. 

On the basis of the sample displayed, sales and purchases are con- 
summated. After sale, a seller, on surrender to the railroad of a bill 
of lading, orders the car to an elevator for unloading and official 
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weights. These having been determined, a settlement is made, basis 
these official weights and grades. 

After unloading, the grain becomes part of a commingled mass and 
the identity of each particular car is lost. At least 5 days, and in 
general a period up to 4 or 5 weeks, will elapse before terminal buyers 
will receive information as to the identity of the country shipper. This 
comes to the buyer only upon the receipt of the paid freight bill which 
shows not only the origin of the shipment but the name of the shipper. 
This method of doing business is also applicable to other buyers, such 
as feed mills, flour mills and other industries within the market. 

The above briefly describes the use of the usual customary channels, 
facilities and arrangements of trade and commerce in the selling, 
buying, and warehousing of grain as a fungible commodity at terminal 
grain markets. This method of doing business is one which Con- 
gress, in the Commodity Charter, admonished Commodity not to 
disrupt. Unless Congress, by adopting the principle of the bills here 
under discussion, extends to the grain, feed, and milling trades the 
protection afforded by the proposed bills, this method of doing busi- 
ness will be seriously disrupted. 

For the record I would like to state that no claim or suit has been 
asserted by Commodity Credit Corporation against our firm, Simonds, 
Shields, Theis Grain Co. 

Hlowever, on the present state of the law as the Departments of 
Agriculture and of Justice interpret it, we are operating under a 
continued threat that we may at any time be confronted with a claim 
by the Government that in the past we have innocently purchased in 
the open market, under the above described conditions, grain which 
had allegedly been converted by others from stocks for which Com- 
modity Credit held a warehouse receipt. 


STATEMENT FILED BY FRANCIS J. FirzPpaAtricK, NATIONAL GRAIN TRADE COUNCIL 
AND THE TERMINAL ELEVATOR GRAIN MERCHANTS ASSOCIATION OF THE UNITED 
STATES, KANSAS Crry, Mo. 


My name is Francis J. Fitzpatrick. I am the Vice President of Simonds-Shields- 
Theis Grain Co. of Kansas City, Mo. This company is in the business of storing, 
warehousing, and merchandising grain, and is going into its 72d year in this 
business at Kansas City. 

This statement is submitted in behalf of the National Grain Trade Council and 
the Terminal Elevator Grain Merchants Association of the United States. 

The Terminal Elevator Grain Merchants Association and the National Grain 
Trade Council recommend that this committee and Congress approve the provi- 
sions of the bill H. R. 1831 or a similar bill, now being considered by this Com- 
iittee, in order that a person, against whom a claim is made or a suit brought by 
the Commodity Credit Corporation to recover the value of fungible goods alleged 
to have been the property of the Government and improperly transferred, may be 
afforded the protection of proving that he obtained these goods for value in good 
faith, and did not know or have reason to know of any defect in the initial selling 
warehouseman’s authority to dispose of such goods. 

The National Grain Trade Council is composed of organizations and associa- 
tions representing all segments of the grain and feed trades. A list of the mem- 
bers of the National Grain Trade Council is attached hereto and made a part 
hereof. 

The Terminal Elevator Grain Merchants Association was organized in Febru- 
ary 1918 to cooperate with our Government and the Food Administration for the 
economic buying, handling and distribution of our country’s grain by making 
available our terminal elevator facilities for that purpose. We have continuously 
carried out this policy and continue to cooperate to the fullest extent with various 
agencies of the Federal Government, including the Commodity Credit Corporation. 

The membership in this association is open to any merchandiser of grain, 








PURCHASERS OF FUNGIBLE GOODS 39 


whether person, firm, or corporation, including cooperatives, owning or operating 
a terminal grain elevator. The term “terminal grain elevator” as defined in our 
bylaws, shall mean: 

“(1) A grain elevator, wherever located, which receives grain principally in 
carload lots or by boat and which provides facilities for the storage, transfer 
(including transfer to and from land and water transportation facilities), han- 
dling and/or conditioning of grain for subsequent distribution for domestic or 
export consumption, excluding, however, those grain elevators, wherever located, 
which are employed exclusively as a part of the plant facilities of manufacturers 
of grain products; and 

(2) A grain elevator located at a terminal market in which a grain exchange, 
licensed by the Secretary of Agriculture as a contract market under the provisions 
of the Grain Futures Act is located, when the grain stored in such elevator is 
under the rules of such exchange, deliverable upon futures contracts executed on 
such exchange.” 

The membership in our association at this time represents 587 million bushels 
of terminal elevatur storage capacity located throughout the United States from 
the Atlantic to the Pacific and the Canadian line to the gulf. The membership 
does not include the railroad operated elevators on the Atlantic seaboard, nor 
port authority operated elevators on the gulf in such points as Mobile, New 
Orleans, Houston, Galveston and Corpus Christi. All of our members operate 
under the Uniform Storage Agreement with the Commodity Credit Corporation. 
A very large percentage of their capacity is turned over to the stocks of grain 
owned by CCC or storage grain upon which loans have been made and will 
ultimately be turned over to the CCC. In addition to our storage, operations, we 
are engaged in the buying and selling of grain and merchandising it for domestic 
use and for export. 

We understand that if the principle of the bills you are studying is made 
applicable to Commodity Credit Corporation as the bills propose, then if Com- 
modity makes a claim or brings suit against a person or persons and alleges— 

(1) That Commodity is the holder of a warehouse receipt under which 
it had a right to demand and obtain delivery, from the issuing warehouse 
of the fungible goods described in the receipt ; 

(2) That the issuing warehouse, on demand, had failed to deliver to C 
modity the fungible goods described in the receipt and had thereafter fail 
to satisfy Commodity’s entire claim under the warehouse receipt: 

(3) That the issuing warehouse or warehouseman had, without authority, 
in violation of the terms of the warehouse receipt held by Commodity or in 
violation of the agreement under which the fungible goods were deposited 
or stored in the issuing warehouse, converted the fungible goods described 
in the warehouse receipt to its or his own use; 

(4) That the person against whom Commodity is making the claim or 
bringing the suit received the fungible goods described in the warehouse 
receipt either from the issuing warehouse or from that warehouse through 
one or a number of intermediary handlers, 

then the person, against whom such a claim is made, or against whom a suit 
based on allegations the same or similar to those listed above, is brought, would 
be protected to the extent he could assert and prove, he having the burden of 
proving, that— 

1. He was a buyer of the fungible goods for value: 

2. He purchased the goods in good faith; 

3. He did not know or have reason to know of any defect in the authority 
of the receipt-issuing warehouse or warehouseman to sell such goods. 

If these bills are passed by Congress and approved by the President, persons 
who are sued by Commodity Credit Corporation for the value of grain which 
Commodity alleges belonged to the Government and was improperly removed 
from a warehouse, could defend those actions on the ground that they were pur- 
chasers for value in the usual course of business and had no knowledge or reason 
to know that the selling warehouseman was without authority to sell the grain. 

The American Law Institute has recommended, in the proposed Uniform Com- 
mercial Code, that a buyer in the ordinary course of business of fungible goods, 
sold and delivered by a warehouseman who is also in the business of buying 
and selling such goods, should take those goods free of any claim of a warehouse 
receipt holder. This principle is incorporated in the House bills. The American 
Bankers Association has endorsed this principle. All segments of the grain, feed, 
and milling trades have recommended that this defense be available to persons 
sued by Commodity Credit Corporation. Without objection from the Bureau of 
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the Budget, the Department of Agriculture has recommended the enactment by 
Congress of legislation containing the principle of the bills you are studying. 

Representatives of the grain warehousing industry have always attempted to 
preserve the integrity of warehouse receipts. We never have condoned, nor do 
we condone now, any practices which might detract from the integrity of ware- 
house receipts. Grain warehousing representatives, in negotiations on the Uni- 
form Grain Storage Agreement with Commodity Credit Corporation representa- 
tives, have recommended changes and refinements in the terms and conditions 
of that agreement, which in our opinion would assure continued integrity of 
warehouse receipts, whether held by the Government or individuals. 

The first Uniform Grain Storage Agreement was developed in 1937. The provi- 
sions of this agreement have been periodically revised. It is under this agree- 
ment that Commodity Credit Corporation obtains warehouse receipts issued by 
warehouses approved by the Government as eligible to cooperate in the price- 
support program. 

Attached to this statement and made a part thereof, is a memorandum setting 
forth the charter authority of Commodity Credit Corporation to operate under 
this agreement; a discussion of Commodity’s investigatory and supervisory 
rights and its rights to require bonds under this agreement; and a discussion of 
the legal theory under which Commodity is proceeding against innocent pur- 
chasers of grain converted by approved warehousemen and of the limitations 
faced by the usual holder of a warehouse receipt who proceeds against third 
party purchasers of grain alleged to have been converted. 

Persons in the terminal elevator grain industry, and persons in other segments 
of the grain industry, have relied on a thorough examination on the part of Com- 
modity into the financial status of persons who have submitted applications for 
approval under the Uniform Grain Storage Agreement. We have relied on and 
will continue to rely on, the fact that Commodity, either through its own agents 
or agents of State or Federal warehousing authorities, will examine the books, 
records, accounts, and stocks of warehouses operated under the Uniform Grain 
Storage Agreement. This procedure would guarantee custodianship of the grain 
covered by warehouse receipts held by Commodity and others. 

‘The operation of a merchandising termina] grain elevator requires us to make 
this assumption. Specifically, at Kansas City, where our business is located, 
and where we are buyers as well as merchandisers of grain, each business day 
there is sent to that market for sale purposes, 200 to upward, during the harvest 
season, of 2,000 cars or more of grain from many points through the western trade 
territory. A sample of each car's grain is displayed in a small pan on the trad- 
ing floor. Seldom is there any indication as to the point of origin of a particular 
sample of grain, and rarely does the buyer have information as to who the actual 
shipper of the car may be. 

On the basis of the sample displayed, sales and purchases are consummated. 
After sale, a seller, on surrender to the railroad of a bill of lading, orders the car 
to an elevator for unloading and official weights. These having been determined, 
au settlement is made, basis these official weights and grades. 

After unloading, the grain becomes part of a commingled mass and the identity 
of each particular car is lost. At least 5 days, and in general a period up to 4 or 5 
weeks, will elapse before terminal buyers will receive information as to the 
identity of the country shipper. This comes to the buyer only upon the receipt 
of a paid freight bill which shows not only the origin of the shipment but the 
name of the shipper. This method of doing business is also applicable to other 
huyers, such as feed mills, flour mills, and other industries within the market. 

The above briefly describes the use of the usual customary channels, facilities 
and arrangements of trade and commerce in the selling, buying, and warehousing 
of grain as a fungible commodity at terminal grain markets. This method of 
doing business is one which Congress, in the Commodity Charter, admonished 
Commodity not to disrupt. Unless Congress, by adopting the principle of the bills 
here under discussion, extends to the grain, feed, and milling trades the protec- 
tion afforded by the proposed bills, this method of doing business will be seriously 
disrupted. 

For the record I would like to state that no claim or suit has been asserted by 
Commodity Credit Corporation against our firm, Simmonds, Shields, Theis Grain 
Co. However, on the present state of the law as the Departments of Agriculture 
and of Justice interpret it, we are operating under a continued threat that we 
may at any time be confronted with a claim by the Government that in the past 
we have innocently purchased in the open market, under the above described con- 
ditions, grain which had allegedly been converted by others from stocks for which 
Commodity Credit held a warehouse receipt. 
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In view of the foregoing, The Terminal Elevator Grain Merchants Association 
and the National Grain Trade Council, respectfully request speedy and favorable 
action on the proposal today being considered by your committee. 


MEMBERSHIP List OF NATIONAL GRAIN TRADE COUNCIL 


American Feed Manufacturers Association, Ine., Chicago, Il. 
American Seed Trade Association, Chicago, Il. 

Barley and Malt Institute, Chicago, Il. 

Federation of Cash Grain Commission Merchants’ Association, Minneapolis, Minn. 
Grain and Feed Dealers’ National Association, St. Louis, Mo. 
North American Export Grain Association, Ine., New York, N. Y. 
Terminal Elevator Grain Merchants’ Association, Kansas City, Mo. 
Buffalo Corn Exchange, New York 

Chicago Board of Trade, Illinois 

Cincinnati Board of Trade, Ohio 

Denver Grain Exchange Association, Colorado 

Des Moines Grain Exchange, lowa 

Duluth Board of Trade, Minnesota 

Enid Board of Trade, Oklahoma 

Fort Worth Grain & Cotton Exchange, Texas 

Indianapolis Board of Trade, Indiana 

Los Angeles Grain Exchange, California 

Memphis Board of Trade, Tennessee 

Merchants’ Exchange of St. Louis, Missouri 

Milwaukee Grain Exchange, Wisconsin 

Minneapolis Grain Exchange, Minnesota 

New York Produce Exchange, New York 

Omaha Grain Exchange, Nebraska 

Peoria Board of Trade, Illinois 

Philadelphia, Commercial Exchange of Pennsylvania 

Portiand Grain Exchange, Oregon 

Saint Joseph Grain Exchange, Missouri 

Salina Board of Trade, Kansas 

San Francisco Grain Exchange, California 

Seattle Grain Exchange, Washington 

Sioux City Grain Exchange, Iowa 

Toledo Board of Trade, Ohio 


MEMORANDUM Re ComMopriry CREDIT CoRPORATION Suits, SUBMITTED BY FRANCIS 
Sr 


J. FIvzPATRICK AS Part or HIs ATEMENT 

Commodity Credit Corporation operates under a Federal charter granted and 
approved in 1948 (62 Stat. 1070; 15 U. 8. C. 714-7140). 

Under this charter the Corporation has entered into grain-storage agreements 
with qualified grain warehousemen. These agreements are referred to as “uni- 
form grain storage agreements and consistent with this description contain pro- 
visions and requirements which are uniform throughout the 48 States. 

15 United States Code 714b (g) authorizes Commodity to make and operate 
under these agreements. This authority is granted as follows: 

“May enter into and carry out such contracts or agreements as are necessary 
in the conduct of its business. State and local regulatory laws or rules shall 
not be applicable with respect to contracts or agreements of the Corporation 
or the parties thereto to the extent that such contracts or agreements provide 
that such laws or rules shall not be applicable, or to the extent that such laws 
or rules are inconsistent with such contracts or agreements.” 

15 United States Code 714b (h) contains a further authorization as follows: 

“May contract for the use, in accordance with the usual customs of trade and 
commerce, of plants and facilities for the physical handling, storage, processing, 
servicing, and transportation of the agricultural commodities subject to its 
control. * * *” 

In its favorable report on the bill to grant a Federal charter to Commodity 
Credit Corporation (S. Rept. No. 1022, 80th Congress, 2d sess.) the Senate Com- 
mittee on Agriculture, in commenting on subsection (g) supra, stated: 

“The first sentence of subsection (g) grants to the Corporation the essential 
power to enter into and carry out such contracts or agreements as are neces- 
Sary or desirable for the conduct of its business. The second sentence of sub- 
section (g) grants tc the Corporation the power to modify a contract or agree- 
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ment to which it is a party when such modification is deemed necessary or 
desirable to further its objects and purposes, even though such modification may, 
technically, be without consideration. Subsection (g) further provides that 
State and local regulatory laws or rules shall not be applicable with respect 
to contracts or agreements of the Corporation or the parties thereto to the 
extent that such contracts or agreements provide that such laws or rules shall 
not be applicable, or to the extent that such laws or rules are inconsistent with 
such contracts or agreements. This provision will facilitate the use by the Cor- 
poration, in the carrying out of its nationwide programs, of standardized pro- 
cedures and agreements, such as the use of storage agreements in which a uni- 
form rate is specified, without regard to the varying rates prescribed by statute 
in numerous States. This provision will also enable the Corporation to give 
ussurance to its contractors that in performing their contracts with the Cor- 
poration they will not be held in violation of such State and local regulatory 
laws.” 

It is under these authorities that the Corporation develops standardized and 
uniform procedures in carrying out storage programs notwithstanding the re- 
quirements of State laws and the rights which accrue to holders of warehouse 
receipts under those laws. 

Until 1948 Commodity operated under a Delaware charter. Under authorities 
vranted in that charter, and under the authorities contained in the present 
Federal charter, Commodity has entered into uniform grain storage agreements 
only with “approved warehouses.” To become an approved warehouse and 
operate under a uniform grain storage agreement, interested winrehousemen 
must submit applications through Commodity’s administrative channels to the 
appropriate area Commodity office. These applications are acted on by local 
and State Commodity offices before final approval or disapproval by the area 
Commodity office. Accompanying the applications are audit reports or sworn 
financial statements and all statements in the application and accompanying 
documents are certified by the applicant to be true. 

On approval of an application, a uniform grain storage agreement covering the 
wirehouse is signed. This agreement grants to Commodity broad visitorial and 
supervisory authority and imposes on the warehouseman a high degree of re- 
sponsibility which, in many instances, exceeds his responsibility as a ware- 
houseman under the law of the State where the warehouse is located. 

The 1946 agreement, for example, provided in section 12 thereof, that unless 
the warehouse was already licensed by the Secretary of Agriculture, the ware- 
houseman “shall comply with such conditions as may be prescribed by Commodity 
prior to the execution of this agreement. The warehouseman shall furnish 
Commodity such bond or bonds as may, from time to time be required by Com- 
modity and, at any time during business hours, he shall permit Commodity to 
inspect the warehouse and its equipment, inspect, measure, or take inventories 
of grain stored therein, and examine the stock records, receipt books, insurance 
policies, and other documents pertaining to such grain.” 

Che 1946 agreement quoted in part above, was superseded by a new agree- 
ment in 1950. This new agreement substantially revised the 1946 agreement. 

Section 20 of the 1950 agreement covered the provisions of section 12 of the 
1946 agreement as follows: 

20. “Bonps, INsprecrions, Reporrs.—The warehouseman shall furnish Com- 
modity such bond or bonds as may from time to time be required by Commodity, 
and, at any time during business hours, he shall permit Commodity to inspect 
the warehouse and its equipment, inspect, measure, or take inventories of grain 
stored therein, and examine the stock records, receipt books, insurance policies, 
and other documents pertaining to such grain. The warehouseman shall furnish 
such reports with respect to the receiving and delivery of the grain as Commodity 
may request. Unless the warehouseman operates the warehouse under a license 
issued by the Secretary of Agriculture under the United States Warehouse Act, 
he shall comply with such conditions as may be preseribed by Commodity prior 
to the execution of this agreement. The warehouseman shall immediately notify 
Commodity of any change in ownership or operation of the warehouse or any 
change in the nature or capacity of the warehouse facilities,” 

In 1952 the agreement was again substantially revised and section 20 of the 
revised agreement provided as follows: 

20. “Bonps, Inspections, Reports.—The warehouseman shall comply with 
such conditions as may have been prescribed by Commodity prior to the execu- 
tion of this agreement and shall furnish Commodity such bond or bonds as may 
from time to time be required by Commodity. At any time during business 
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hours, the warehouseman shall permit Commodity to inspect the warehouse and 
its equipment, inspect, measure, and take inventories of all grain stored therein, 
and examine the stock records, receipt books, insurance policies, and other docu- 
ments pertaining to such grain. The warehouseman shall immediately notify 
Commodity of any change in ownership or operation of the warehouse, of any 
change in the nature or capacity of the warehouse facilities, or whenever he is 
unable to accomplish load out of the grain in accordance with loading order in- 
structions issued by Commodity. The warehouseman shall furnish such reports 
with respect to the receiving, storing, conditioning, and delivery of the grain, 
and with respect to his financial condition, total inventory of grain, and out- 
standing warehouse receipts, as Commodity may request.” 

In 1954 the agreement was again substantially revised and section 20 of this 
agreement, which is the agreement now operative, provides as follows: 

20. “Bonps, INspecTions, Reporrs.—The warehouseman shall comply with 
such conditions as may have been prescribed by Commodity prior to the execu- 
tion of this agreement, and shall furnish Commedity such bond or bonds as may 
from time to time be required by Commodity. ‘The warehouseman shall main- 
tain complete records reflecting his storage liability at all times with respect to 
all grain stored in or handled through the warehouse (including grain owned 
by him as well as other grain not subject to the terms of this agreement). At 
any time during business hours, the warehouseman shall permit Commodity to 
inspect the warehouse and its equipment, inspect, measure, and take inventories 
of all grain stored therein, and examine the stock records, receipt books, in- 
surance policies, and other documents pertaining to such grain. The ware- 
houseman shall immediately notify Commodity of any change in ownership or 
operation of the warehouse, of any change in the nature or capacity of the ware- 
house facilities, or whenever he is unable to accomplish load out of the grain 
in accordance with loading order instructions issued by Commodity. The ware- 
houseman shall furnish such reports with respect to the receiving, storing, con- 
ditioning, and delivery of the grain, and with respect to his financial condition, 
total inventory of grain, and outstanding warehouse receipts, as Commodity 
may request.” 

An exalination of the above quoted provisions and other provisions of the 
agreement will disclose that as the agreement has been revised, there has been a 
constant tightening up of the operating procedures permitted warehousemen 
who operate under the agreement. There has, in addition, been granted addi- 
tional visitorial and supervisory authority to Commodity and added responsibil- 
ity has been imposed on warehousemen. 

’arenthetically it should be noted that the grain storage industry’s repre- 
sentatives have recommended as each contract was renegotiated, that there be 
inserted in the contract tighter operating procedures and greater investigative 
and supervisory grants of authority to Commodity. During renegotiation of 
the terms and conditions of the agreement these representatives have, in addition, 
agreed to the insertion of provisions along these lines. 

Under the 1946 agreements and all subsequent agreements, Commodity at all 
times has had authority to impose special conditions on warehousemen seeking 
designation as approved warehousemen. These conditions included, but by no 
means were limited to the posting of additional bonds prior to approval. Under 
the 1946 agreement and succeeding agreements, Commodity obtained and could 
have exercised rights and prerogatives not possessed, and if possessed, impos- 
sible of execution, by the usual holder of a warehouse receipt. 

As a matter of practice, before a warehouse was approved, the personal and 
Jinancial integrity of its management should have been, could have been, and 
were investigated and the physical adequacy of the warehouse for which ap- 
proval was sought, could have been, should have been, and was investigated. 
At any time, and for any reason while operating under an agrement, Commodity 
could have required, and in fact in many instances did require, the posting of 
additional bonds, In view of these facts, it was reasonable for persons in the 
grain trade to assume that no approved warehouseman did, could, or would 
conduct his affairs to the detriment of warelouse receipt holders, particularly 
Commodity, which was obviously in a strong position to control all the activities 
of approved warehousemen. This assumption was made and persons in the grain 
trade did rely on Commodity’s dominant position. 

After a warehouse is approved and a uniform grain storage agreement is 
entered into, the warehouse receipts of the approved warehouse become satis- 
factory collateral for loan and support program purposes, Under the agree- 
ment, these receipts must be in such form as is satisfactory to Commodity. 





44 PURCHASERS OF FUNGIBLE GOODS 


In practice, the producers of fungible commodities for which loan programs 
exist, receive, on deposit of their commodities with an approved warehouse, a 
negotiable warehouse receipt. This a producer customarily takes to his bank 
which loans to the producer the appropriate loan value of the commodity 
described in the warehouse receipt. The producer endorses and delivers the 
warehouse receipt to the bank. The bank thereupon obtains a defeasible title 
to the grain described in the receipt. 

Banks regard these loans as loans guaranteed by Commodity for which ade- 
quate collateral, in the form of negotiable warehouse receipts issued by a 
warehouse approved by Commodity, have been received. These loans mature 
at the date specified in the loan program governing the commodity covered by 
the warehouse receipt. Prior to this date, on repayment to his local bank of 
the amount of the loan, a producer may obtain possession of the warehouse 
receipt on which he earlier obtained a loan, and title to the grain described 
in the receipt. 

The bank from which a producer has obtained his loan may hold, until the 
maturity date of the loan program, the warehouse receipt. The mechanics 
of the loan program permit a local bank to obtain reimbursement for these 
loans through the Federal Reserve System which acts as a paying agency 
to reimburse local banks for Commodity and a central agency for Commodity 
for the collection of the collateral used to carry out loan programs. This 
reimbursement to the local bank and collection of collateral may take place 
prior to the maturity date. This procedure, in any event, will take place 
at or about the maturity date. 

At some point, therefore, Commodity may obtain a defeasible title to the grain 
described in the warehouse receipt. On maturity, if the producer has not repaid 
the loan to the lending bank, Commodity is entitled to possession of the ware- 
house receipt and obtains title to the grain described in the receipt. 

At all times prior to maturity of loans and on and after maturity of loans, 
Commodity, as a potential owner or the actual owner, of grain covered and de- 
seribed by warehouse receipts, could have and did exercise any or all of the con- 
trol permitted Commodity under the uniform agreement. Not only have people 
in the grain trade relied on the assumption that Commodity would exercise this 
local control, but loeal banking and lending institutions through which, under 
the arrangements with the Federal Reserve System, these negotiable warehouse 
receipts pass, have relied on the exercise of this control. 

In spite of these real safeguards which gave unusual protection to Commodity 
and which removed Commodity from the category of the usual holder of a ware- 
house receipt, some approved warehousemen did so conduct their affairs that 
shortages in their accounts with Commodity and other holders of warehouse 
receipts, developed. It is allegedly to recover these shortages that Commodity is 
now asserting a right under State law to sue receivers of grain originated by 
these manipulating warehousemen. 

Commodity bases its right to sue on the laws of those States where the mani- 
pulating warehousemen were located. This right, Commodity, through the De- 
partment of Justice, alleges to be an absolute one. Apparently under the laws 
of many States the usual holder of a warehouse receipt issued by a warehouse 
which thereafter has converted grain, can assert a right against the receiver or 
handler of the converted grain. This right, however, is not absolute, and when 
asserted is subject to equitable defenses and in many instances a relatively short 
statute of limitations, 

The Government is not subject to equitable defenses. It seems unlikely, there- 
fore, whether a defense that Commodity had apparently clothed a warehouse- 
man operating under the uniform grain storage agreement with authority to sell, 
or a defense that the Government had failed to exercise its visitorial and super- 
visory rights under the uniform grain storage agreement, or a defense that the 
defendant was in fact an innocent purchaser for value in the usual course of 
business, or any similar defenses, are available in actions brought by Commodity 
Credit Corporation. 

Nor does it appear that the defendant in such an action, assuming that the 
defaulting warehouseman was located in Texas, Oklahoma, Kansas, or Montana, 
may plead the short 2-year statute of limitations of these States, as he might 
were the plaintiff the usual holder of a warehouse receipt. By the same token, a 
similar short statute of limitations for periods varying from 3 to 5 years, would 
be available to a usual holder of a warehouse receipt if the defaulting warehouse 
was located in any one of a number of other States. In actions brought by Com- 
modity Credit Corporation, although the right of action arises under State law, 
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the Corporation apparently is covered by a 6-year statute of limitations, as 
provided by its charter (15 U.S. C. 714b (e)). 

The result is that Commodity Credit Corporation is asserting, as the holder of 
warehouse receipt, a right arising under State laws to which it need not subscribe 
under its charter and at the same time is not subject to defenses which might be 
raised in actions brought by the usual holder of a warehouse receipt. This situa- 
tion has resulted in, and will continue to result in, uncertainties and will lead to 
inequitable results. These uncertainties and these inequitable results can be 
avoided if, under its charter and thus through Federal! law, equitable defenses 
are made available to persons sued by Commodity Credit Corporation. 

Under its charter, Commodity, as a Government agency, enjoys a preferred 
status as a creditor with respect to debts due from insolvent, deceased, or bank- 
rupt debtors. Exercising this right, Commodity has in effect preempted all the 
assets in the estates of defaulting warehousemen. At common law it is these 
assets to which an innocent purchaser forced to pay the usual holder of a ware- 
house receipt has been able to turn if the usual holder of a warehouse receipt has 
been permitted under the applicable State law to recover. That he was able to 
salvage something from these assets was in part the reason why, at common law, 
recovery against him as a third party was permitted. 

In its report on the bill to grant a Federal charter to Commodity Credit Cor- 
poration, referred to above, the Senate committee, in commenting on the ex- 
clusive jurisdiction of the United States district courts over suits in which Com- 
modity Credit Corporation was involved, stated that this was desirable “because 
the Corporation is a Federal agency and, generally speaking, the questions liti- 
gated will be questions of Federal law.” 

It is perhaps arguable that in view of these observations, committee members 
and Congress intended that where Federal law, i. e., the bankruptcy law, might 
be applied and to which Commodity had resorted or might resort, Commodity’s 
sole rights would arise under that law. [It can be argued that all Commodity’s 
rights to assert a claim for the value of fungible commodities converted by 
manipulating warehousemen should, in the interests of equity, and consistent and 
uniform operation, be determined by Federal law. 

To protect innocent purchasers of fungible goods, alleged to have been converted 
from Commodity and for the value of which Commodity, as the holder of a ware- 
house receipt, sues, basing its right to sue on the law of the State where the 
conversion is alleged to have occurred, the Federal charter of Commodity Credit 
Corporation should be amended to incorporate the principle recommended by the 
American Law Institute and the National Conference of Commissions on Uni 
form State Laws as included in the proposed uniform commercial code. 

This principle is set forth in section 7-205 (1) of the proposed code as fol 
lows: 

“(1) A buyer in the ordinary course of business of fungible goods sold and 
delivered by a warehouseman who is also in the business of buying and selling 
such goods takes free of any claim under a warehouse receipt even though it has 
heen duly negotiated.” 

The law institute and the national conference commented on this section as 
follows: 


“PURPOSES 


“1. The typical case covered by subsection (1) is that of the warehouseman 
dealer in grain, and the substantive question at issue is whether in case the ware- 
houseman becomes insolvent the receipt holders shall be able to trace and re- 
cover grain shipped to and paid for by farmers and other purchasers from the 
elevator. This was possible under the old acts, although courts were eager to find 
estoppels to prevent it. The practical difficulty of tracing fungible grain means 
that the preservation of this theoretical right adds little to the commercial ac- 
ceptability of negotiable grain receipts, which really circulate on the eredit of 
the warehouseman. Moreover, on defanit of the warehouseman, the receipt 
holders at least share in what grain remains, whereas retaking the grain from 
a zood faith cash purchaser reduces him completely to the status of general 
creditor in a‘situation where there was very little he could do to guard against 
the loss.” 

‘Fo apply this principle to Commodity and protect innocent people, a number of 
bills have been introduced in Congress to amend Commodity’s charter. If tlie 
charter is amended, and the principle thereby made applicable in actions brought 
by Commodity against persons who have take physical delivery of grain, alleged 
by Commodity to be grain covered by warehouse receipts held by Commodity and 
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to have been improperly removed from the warehouse issuing these receipts, those 
persons may plead and prove that they were buyers in the ordinary course 
of business of fungible goods and that they purchased such goods for value in 
good faith and did not know or have reason to know of any defect in the ware- 
houseman’s authority to sell such goods. 

And if a person so sued sustains the burden of proving and can prove to the 
satisfaction of the court that he was an innocent purchaser he will be relieved 
of liability. If the principle is adopted, a person will be afforded the protec- 
tion of being able to attempt this proof. And Federal courts, as State courts 
“eager to find estoppels” will, by Federal law in this type of action by Com- 
modity be clearly able to entertain and determine the merit of this equitable 
defense. 

To make this defense available in actions brought by Commodity will tend 
to bring Commodity’s rights into line with the rights of the usual holders of 
warehouse receipts who generally are subject to equitable defenses. At the 
same time these usual holders of warehouse receipts will be subject to a short 
statute of limitations, where one governs, and Commodity’s rights will continue 
to be limited only by its 6-year statute of limitations. 

If this principle is made applicable to actions by Commodity by adding a new 
section to its charter, Commodity’s status as a preferred creditor will be retained 
and its position as an unusual holder of a warehouse receipt will be recognized. 
Unless this principle is made applicable to Commodity, the usual and customary 
channels, facilities, and arrangements of trade and commerce in the ware- 
housing, handling, and selling of fungible goods, particularly grain, will be 
seriously disrupted. This result Congress never intended. This result 
Congress can now avoid. 

Senator Hottanp. And that in spite of the fact that you probably 
didn’t see that receipt until 4 or 5 days after you bought the carload 
of grain and after it had been mixed with other grains, and that 
mixed mass sold out in dozens of lots to your customers all over the 
country. 

Mr. Frrzparrick. That’s correct. We would never have seen that 
warehouse receipt. The warehouse receipt would have been in the 
hands of the warehouse out there when the car was loaded out in the 
country. All we would have seen would be—— 

Senator Hortianp. The bill of lading? 

Mr. Frrzrarrick. The bill of lading would have been in the hands 
of the commission man who submitted it to the railroad and ordered 
it to our elevator. We would learn the shipper’s name 4 or 5 or 6 
days or as much as 2 months later when the paid freight bill was 
submitted to us. 

Senator Hotitanp. That would be after the cows and chickens and 
mills and other consumers had consumed your grain long since. 

Mr. Frrzparrick. Exactly so. 

Senator Hotitanp. In various parts of the country 

Mr. Frrzparrick. Yes, that’s correct, Mr. Chairman. 

Senator Wiii1ams. Wouldn’t it be possible for you to get that 
information prior to the time that you pay for this grain? When 
you buy it that way, that is not the settlement date, is it? 

Mr. Frrzparrick. The procedure out there on the trading floor on 
the Kansas Board of Trade, which is a very large market, as you 
know, is that the commission house to whom the ear is consigned when 
they sell the car to us, for example, they submit the bill “of lading 
to the railroad and order the cars to our elevator, and when that car 
is unleaded, the official weight which is made by the Kansas City 
Grain and Specialty Department is submitted to that commission 
firm and they invoice on us on a basis of that official weight. 
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We don’t at that time know yet where the paid freight bill is. They 
allow us the freight when they make the invoice. And then they pay 
that freight to the railroad company which submits the bill a few days 
later based on that weight. 

But the commission company may be very busy during the harvest 
season, and they will let those freight bills accumulate some time, 
just until they get the routine job of getting the grain sold before they 
submit them to us for payment, and we don’t see the freight bill until 
the commission company submits it to us. 

Senator Witt1AMs. But the commission company does know where 
the grain comes from / 

Mr. Firzparrick. Yes. 

Senator Witi1ams. And would be in a position to know or have 
some knowledge as to whether it was clear of liens or not; is that 
correct ? 

Mr. Frrzparrick. They may or may not have. The commission 
company may be receiving it from a second handler. They may not 
he getting it from first hand so the commission company may be 
recelVing ‘it in Kansas C ity from an intermediary in the country. 

Senator Witu14Ms. I am one of the authors of this bill and it is 
our intention to protect those who are not in a position to protect 
themselves, but some responsibility rests with the original buyer. We 
just can’t break it down entirely. If we do, we would legalize the 
movement of all this grain. 

Now, that is what we are up against. Whether this bill goes far 
enough to take care of your particular operation is a question which 
the committee will have to decide. But I think personally as one of 
the authors, there is a point beyond which we can go in all fairness 
to protect the Government. 

Senator HoLuANnp. I agree. And it is not to the interests of legiti- 
mate dealers such as his firm to have a wide- open operation. 

Mr. Frrzparrick. We agree on that entirely. 

Senator Hottanp. That would not have a fixation of liability. 
Thank you very much, sir. 

Mr. William F. Brooks, executive secretary and counsel, National 
Grain Trade Council. 

Mr. Brooks. I have no statement, sir. 

Senator Hotuianp. Is there anyone here that wishes to be heard for 
the bill that hasSn’t been listed? Is there anyone here who wishes to 
be heard against the bill? 

It seems we are all = accord. Thank you, gentlemen. 

(Whereupon, at 3:35 p. m., the subcommittee adjourned. ) 
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